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the Northern District of Texas, the federal
court in that District also had personal jur-
isdiction over the Idaho defendants, they
having been served in a “district .

“wher[e] _ found,”. there being no

_J192 objection ’oo thq_unanner of service of proc-

ess, and there being no restrictions 1mposed
by the Constitution on the exercise of juris-
diction by the United States over its resi-
dents, see Fltzsxmmons A Barton, 589 F2d
330 (CA7 1979) d ‘ ;
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" White employee brought action agamst
employer and umon challengmg legahty of

5 Appellants also ralse the lssue whgther a

tender offeror has a cause of ac;ion under the

" Williams Act amendments t6 the Securlies Ex-

" change Act of 1934 to chaflenge -tHe constitu-
- -tionality of state corporate .tdkeover laws.”

. Juris. Statement 4. In Piper v. Chris- Craft In-

" dustries, Inc., 430 U.S. 1, 47 n. 97 s Ct. 926,

- 952; 51 L.Ed2d 124 (1977) ‘we left open the

.- question “whether as a genoral proposition a .

suit in equity for injunctive relief .
-+ *would lié in favor of a tender offerar” under an
- antifraud provision of the Williams Act. -~See
also Touche Ross & Co. v. Redington, 442 U.S.

" “and laws” provision of § 1983.

plan for on-the-job training which mandat-
ed a one-for-one quota for minority workers
admitted to the program. The United
States District Court for the Eastern Dis-
trict of Louisiana, Jack M. Gordon, J., 415

F. Supp 761, ‘enjoined operatlon of the

agreement and employer and union appeal-

‘ed. "The Court of Appeals, Gee Circuit

Judge, 563 F.2d 216, affirmed, and certiora-
ri was granted. The Supreme Court, Mr.
Justice Brennan, held that: (1) Title VII's

_prohibitions . against. racial discrimination

does - not. condemn_ all private, voluntary,
race-conscious affirmative action plans, and
(2) an affirmative action pla.n that was col-

‘lectwely bargained by an employer and a
jumou and that ‘feserved for ‘black employ-
" ees 50 peroent of 'the openmgs in an in-

plant eraft training program until the per-

“centage of black craft workers in plant was
'oommensurabe with percentage of blacks in

local labor force did not violate Title VII’s

'proh1b1t10n ‘against’ racial discrimination;
‘purposes of the plan mirrored’ those of ‘the

statute, the plan did not unnecessarily
trammel the interests of white employees,
and the plan was a temporary measure, not

intended to maintain racial balance, but

su'nply to eliminate a manifest racial imba-

: lanoe

Revemed

Mr. Justice Bla.ckmun flled a ooncur-
rmg' opinion. SR e el

Mr ‘Chief Justloe Burger d1ssented and

"'flled opinion. ~

© .. Mr. Justloé Rehnqulst dlssented and
filed opinion in. which Mr. Chief Justloe
Burger joined. :

560 577, 99 S.Ct. 2479 2490 8l LEd2d 82
(1979), rejecting the notion that § 27 of the
Securities Exchange Act of 1934 creates any
implied cause of action. However, the ¢om-

:: plaint alleged a cause of action not only under

. -the Williams Act and § 27, but also under 42

" U.S.C. § 1983, see App. 3-4, 13, which applies

in suits against state officials. Because the

" pre-emption claim alleges deprivation of a nght

secured by a federal statute, see Part I-B of
“text, supra, it ‘states a cause of action under the

- .4
v ok



2722

- Opinion after remand, 5 Cir., 611 F2d
132, .

L. Evidence @43(3) )

Judicial fmdmgs of exclusnon from
‘crafts on racial ground are so numerous as
to make such exclusmn a proper subJect for
]udlclal notlee .

2, Statutes =183
A thing may be within the letter of the
statute and yet not within the statute, be-
.cause not within its spirit nor w1thm the
mtent.lon of its makers o

73 Civil nghts &=9, 10 G
' Examination of leglslatwe hlstory qf

fly

ls.ectlons of the Cwll Rights Act of 1964 .

prohibiting. raclal _diserimination makes
clear that an. mterpretatlon of the sections
.forblddmg all race-consecious affirmative ac-
tion- would brmg about an end completely
:a; variance with the purpose of the statute.
Cwnl nght.s Act of 1964, § 703(a, d).as
amended 42 USCA. § 2000e—2(a d.

4. Civil Rights =910

© . Congress” primary concern in enacting
the prohibition against racial discrimination
‘in' Title VII was with the ‘plight of the
Negro in the economy. Civil Rights Act of
1964, § 703(a, d) as amended 42 U.S.C.A.
§ 2000e—2(a, d).

5. Civil Rights d=>9 10 .
Title VII .was enacted pursuant to the

‘commerce power to regulate purely private -

decision making and was not intended to
incorperate and particularize the commands
of the Fifth and Fourteenth Amendmients.
Civil Rights Act of 1964, § T0l ot seq. as
-amended 42 U.S.C.A. § 2000e etseq,,US
C.A.Const. Amends. 5, 14,

6.’ le Rights ¢=9, 10 _ :

+ . Title VII's prohlbltlon agamst raclal
'd;scnmmatlon does not condemn-all private,
~voluntary, race-conscious affirmative action
plans.
'?'_The syllabus constitutes no part of the opinion

of the Court but has been prepared by the
Reporter of Decisions for the convenience of
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Civil Rights Act of 1964, §§ 701 et
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seq., - 703(a d) as amended .42 U.S.C.A.
© §§ 2000e et seq., 2000e-2(a, d).. |
7. Civil Rights ¢=9.10 ~ =~ .

An affirmative action plan that was
collectively bargained by an employer and a

union and that reserved. for black employ-

ees 50 percent of the’ ‘openings in an in-
plant craft training program until the per-

_centage of black craft workers in plant was

commensurate with percentage of blacks in
local labor force did not violate Title VII's
prohibition against racial discrimination;
purposes of the plan mirrored those of the
statute, the plan did not unnecessarily
trammel the interests of white employees,
and the plan was a temporary measure, not
intended ;te maintain .racial balance, but
simply to eliminate a manifest. racial imba-

lance, Civil Rights.Act of 1964, § 703(a, d)

as amended 42 US.CA. § 2000e—a, d).

: Syllabus I

In 1974 petltloners United Steelwork-
ers of America (USWA) and Kalser Alami-
num & Chemical Corp. (Kaxser) entéred into
a master collective-bargaining agreement
covering “terms and .conditipns of employ-
ment at 15 Kaiser plants. The agreement
included an affirmative action plan de-
signed to eliminate conspicuous racial imba-
lances in, Kaiser’s then almost exclusively
white craftwork forces by reserving for
black employees 50% of the openings in
in-plant craft-training programs until the
percentage of black craftworkers in a plant
is commensurate with the percentage of
blacks in the local labor force. This litiga-

tion arose from the operation of the affirm-

ative action plan at-one of Kaiser's plants

where, prior to 1974, only 1.83% of the
‘skilled craftworkers were ‘black,

- even
though ‘the local work force was approxi-
mately 39% black. Pursuant to the national

‘agreement, Kaiser, rather than continuing
its pract:ce of hiring trained outsiders, es-

tablished a training program to train its

-production . workers to fill cra.ft openmgs,

. .the reader See Umted States \ Detrmt Lum-
ber Co., 200 U.S. 321, 337, 26 SCt 282 287 50
. L.Ed. 499, . -
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.. selecting trainees on thé basis of seniority,

with the proviso that at least 50% of the
trainees were to be black until. the percent-
age of black skilled craftworkers in the
plant approximated the percentage of
blacks in the local labor force. During the
plan's first year of operation, seven black
and six white craft trainees were selected
from the plant’s production work force,
with the most Senior black trainee having
léss seniority than several white production
workers whose bids for admission were re-
jected. Thereafter, respondent Weber, one
of those white production workers, institut-
ed this ‘¢lass sction in -Federal District
Court, alleging that because the affirmative
action program had resulted in junior black
employees’ receiving training in preference
to sénior white employees, respondent and
other similarly situated' white employees
had been discriminated against in violation
of the provisions of § 703(a) and (d) of Title
VII of the Civil Rights Act of 1964 that
make it unlawful to “discriminate

becausejof =, © - ' race” in hirinig and in
the" selection-of apprentices: for :training

.+ programs. :The Distriet Court held that the

affirmative -action plan violated Title Vii,
entered judgment in favor of the plaintiff
class, and granted injunctive relief.- The
Court of Appeals affirmed, holding that-all
employment, preferences based upon .race,
including ;those preferences incidental to
bona fide affirmative action plans, violated
Title ViI's. prohibition against racial dis-
crimination in employment. . . .

- L.~ Title VIP’s prohibition in§ :703(a}
and-(d) against racial discriminatiori -does
not. -condemn -all' private,.|voluntary, race-
conscious affirmative action !plans. Pp.
2726-2730. - - . BT I IR T

{(a) Respondent Weber's reliance upon
a literal construction of the statutory provi-
sions and upon McDonald v. Santa Fe Trail
Transp. Co., 427 U.8. 273, 96 S.Ct. 2574, 49
L.Ed.2d 493, which held, ina case not!in-
volving affirmative action, that Title VII
protects ‘whites as well as- blacks from cer-
tain forms of racial discrimination, is:mis-

placed, .since ‘the Kaiser-USWA plan is an
affirmative ‘action plan voluntarily adopted
by private parties to- eliminate traditional
patterns of racial segregation. “[A] thing
may be within the:letter of the statute and
yet not withinithe statute, -because not
within its spifit, nor within the intention of
its makers,” Holy Trinity Church v. United
States, 143 U.S, 457, 459, 12 8.Ct. 511, 512,
86. LEd. 226, and thus, the prohibition
against racial discrimination in §§ 708(a)
and (d) must be read against the back-
ground of the legislative history of Title
VII and the historical context from which
the Act arcse. Pp. 2726-2727. o
" (b) Examination of those sources
makes clear that an interpretation of
§§ 703(a) and (d) that forbids all race-con-
seious affirmative action would bring about
an end completely at variance with the pur-
pose of thé statute and must be rejected.
Congress’ primary concern in enacting the
prohibition against _racial discrimination in
Title VII was with the plight of the Negro
in otir economy,‘and the prohibition against
racial discrimination in employment was
primarily addressed to the problem of open-
ing opportunities for Negroes ‘in oecupa-
fions whiéh have been traditionally closed

to them. Tn view of the legislative history,

the very statutory words intended as a spur
or catalyst to cause “employers and urions
to ‘seif-examine and to self-evaluate “their
employment ‘practices and to endeavor ' to
eliminate, so far as possible, the last vestig-
es of an unfortunate and ignominious page
in this country’s history,” Albemarie Paper
Co. v. Moody, 422 U.S. 405, 418, 95 S.Ct.
2362, 2372, 45 L.Ed.2d 245, cannot be inter-
preted as an absolute prohibition against all
private, voluntary, race-conscious affirma-
tive action efforts to hasten the elimination
of such vestiges. Pp. 2727-2728, . :

_1_ (c) This conclusion is further reinforced
by examination of the language and legisla-
tive history of § 708(j) of Title VII, which
provides that nothing contained in Title VII
“shall be intérpreted to require any employ-

er to. grant preferential treat-
ment.- ... to.any group because of
the race - of such--., -.

Jl’ 5
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group on account of”" a de facto racial mea-
lance in the employer’s work force. Had
Congress meant to prohibit all race-con-
scious affirmative action, it could have pro-
vided that Title VII would net require or
permit racially preferential integration ef-
forts. - The legislative record shows that
§ 703(j) was designed to prevent § 703 from
being interpreted in such a way as to lead
to undue federal regulation of private busi-
nesses, and thus use of the word “require”
rather than the phrase “require.or permit”
in § T03(j) fortifies the eonclusion that Con-
gress did not intend. to limit ‘traditional
business freedom to such a degree .as to
- prohibit all voluntary, race-conscious af-
firmative action. Pp, 2728-2729.

2. It is not necessary in these cases to
define the line of demarcation between per-
missible and impermissible affirmative ac-
tion plans; it suffices to hold that the chal-
lenged Kaiser-USWA plan falis on the per-
missible side of the line. The purposes of
the plan mirror those of. ‘the statute, being
designed to break . dOWn .old patterns of
racial segregation and hierarchy, and being
structured to open employment opportuni-
ties for Negroes in occupations which have
been tradltionally closed to. them. .: At the
same time, the plan does not unnecessarlly
trammel the interests of white employees,
neither requiring the discharge of white
workers and their replacement with new
black hirees, nor creating an absolute bar to
the advancement of white employees since
half of those trained in the program will be
white. - Moreover, the plan is.a temporary
measure, not intended to maintain racial
balance, but simply to eliminate a manifest
racial imbalance. P, 2730,

5 Cir., 563 F. 2d 216, mversed

Noyes Thompson Powers, Washmgbon, .
C., for petitioner in No. 78-485.' E

Michael H. Gottesman, Wa.shmgton D.
C for petitioner in No. 18432,

. Lawrence G. Wallace, _Washmgt.on, D C.,
for petitioners in No. 78-436.

" Michael R. Fontham, New Or]eans, La,
for respondents in each case. : :
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_[Mr Justice BRENNAN. dehvered the
opinion of the Court. - :

Challenged here is the ]egahty of an af—
firmative action pIan—collectwely bar-
gained by an employer and a unmn—that

reserves for black employees 50% of the

openmgs in an m-plant craft-trammg pro-
gram untll the percentage of . black craft-
workers in the plant ig oommensurate with
the percentage of, b]acks in the local labor
force. The question for decision is whether
Congress, in Title VII of the le nghts
Act of 1964, 78 Stat.. 253, as. amended, 42
U.S.C. § 2000¢ et seq.,, left employers and
unions in the private sector free to take
such race-conscious steps to eliminate mani-
fest racial imbalances in traditionally segre-
gated job categories. We hold.that Title

VII: does_not prohibit such race-conscious.

affi rmatwe action plans-

Siad e 3

st

. L, T R
- In 194, petitioner United Steelworkers - -

of ‘America (USWA) and petitioner Kaiser
Aluminum’ & Chemical Corp. (Kaiser).jen-
tered into a master collective-bargaining
agreement covering terms and conditions of
employment at 15 : Kaiser plants. The
agreement contained, inter alia, an affirma-
tive action plan designed to eliminate con-
spicuous facial imbalances in Kaiser's then
almost exclusively white craft-work forces.
Black ‘eraft-hiring goals were set for each
Kaiser plant equal to the percentage of
blacks in the respective local labor forces.
To enable plants to meet these goals, on-

' the-job training programs were established

to: teach unskilled production workers—
black and white—the skills necessary to be-
come craftworkers. The plan reserved for
black employees 50% of the openings in
these newly created in-plant training pro-
grams. - ¢ T

+{1] - This case arose from the operation
of the plan at Kaiser’s plant in Gramercy,
La. Until 1974, Kaiser hired as craftwork-
ers for that plant only persons who had had

_Jros



Jave

443 U.S. 200

UNITED STEELWORKERS, ETC. v. WEBER

2725

Cite as 99 S.Ct. 2721 (1979)

prior eraft experience. "Bécause blacks had
long been excluded frof craft unions,! few
were able to present such credentials. “As a
consequence, prior to 1974 only 1.83% (5 out
of 273) of the, skilled craftworkers at the
Gramercy plant were black, Jeven, though
the work force in the Gramercy area was
approxlmately 39% hla.ck v

Pursuant to the national agreement Kai-
ser altered its craft-hiring. practice in the
Gramercy . plant. ' .Rather than . hiring al-
reéady trained outsiders, Kaiser established
a training program to. train its preduction
workers to £ill craft openings.  Selection of
eraft. trainees was made on the basis-of
seniority, with the proviso that at least 50%
of the new trainees were to be black until
the percentage of black skilled craftworkers—
in the Gramercy plant approximated the
percentage of blacks in the local labor force.
See 415 F.Supp. 761, T64. ... - 'r "y

During 1974, the first year of t.he opera-_
tion of the Kaiser-USWA affirmative ac-
tion plan, 13 craft trainees were selected
from Gramercy’s production work - force.
Of these, seven were black and =ix whnte
l. . Jud1c1al findings of exclusmn from crafts on

‘racial grounds are 50 numerous as to make

‘such exclusion a proper subject for ' judicial
- notice. -.See, e. g, United States v. Elevator

Constructors, 538 F.2d 1012 (CA3 1976); Asso-
_ciated General Contractors of Massachusetts v.
* Altshuler, 490 F.2d 9 (CAl 1973); "Southern
i Iitinois Builders Assn. v. Ogilvie, 471 F.2d 680
. (CAT7 1972);  Contractors Assn. of Eastern

Pennsylvania v. Segretary of Labor, 442 F.2d

159 (CA3 1971); Insulators & Asbestos Work-

"ers v. Vogler, 407°F.2d 1047 (CA5 1969); Buck'
. nér v. Goodyedr Tire & Rubber -Co., 339
" F.Supp. 1108 (ND. Ala.1972), aff'd without opin-
.don, 476 F.2d 1287 (CAG 1973). . See .also US,
"' Commission on_ Civil Rights, The Challenge
*'Ahead: Equal Opportumty in Referral Unidns

‘58-94 (1976) (summarizing judicial findings ‘of
_ discrimination by craft unions); G. Myrdal, ‘An

American Dilemma 1075-1124 (1944); F: Mar-

shall & V. Briggs, The Negro and Apprentice-

ship (1967); S. Spero & A Hams. The Black
- Worker (1931);..U.S. Commission .on Civil
- Rights, Employment 97 (1961); - State' Advisory
- Commiittees, U.S. Commission on Civil Rights,

50 States Report 209 {1961); Marshall, The

Negro in Southern Unions, in The Negro and
_ the American Labor Movement 145 (J. Jacob-

.son, ed. 1968). App. 63, i(}4

The ‘most senior black selected into the pro-
gram had ‘less seniority than several white
productmn workers - whose bids for admis-
gion were rejected. Thereafter one of those
white production workers, respondent Brian
‘Weber : {hemafter respondent), - instituted
this class'aétion in the United States Dis-
trict Court for ’the Eaabem D:str:ct of Lom-
siana. SRR

The complaint alleged that the filling of
craft trainee positions at the Gramercy
plant pursuant to the affirmative action
program had resulted’ in. junior black em-
ployees’ receiving training in preference to
genior white employees, thus discriminating
against respondent and other similarly’ situ-
ated white - employees ‘in . violation -of
§§ 703(a)? and_i(d)* of Title - VIL . The
Distriet Court held that the plan viclated
Titte VII, entered a judgment .in favor of
the plaintiff class, and granted a:permanent
injunction prohibiting Kaiser .and - the
USWA “from denying plaintiffs, Brian F.
Weber and all -other members of . the class,
access to on-the-job training programs on
the basis of race.” App. 171 A divided

2. Sectlon 703(a), 78 Stat, 255 as amended 86
B Stat 109 42 U.S.C. § 2000e-2(a), provides:
‘“(a) 1t shall be an untawful employmem
‘=pra¢uce for an employer—-"". =

(1) -to fail or refuse to hire or to discharge
_ any- individual, .or otherwise to discriminate
" against any individual with respect to his com—
' pensation, terms, conditions, or privileges of

employment, ‘because of such individual’s race,

color, religion, sex, or national origin; or

"(2) to, limit, segregate, or classify his em-

ployees’ or applicants for employment in any
-Lway which would deprive or tend to deprive
. any individual of employment opportunities or
" otherwise adversely affect his status as an em-

ployee, because of such mdivndual ( race color
--religion SEx, or natlonal ongm -

3 Section’ 703(d). 78 ‘Stat. ‘256,
© § 2000e-2(d), provides: :© <
*It shall be an unlawful employment practice
.. for.any. employer,; labor organization, or joint
, labor-management committee contrqllmg ap-
prenticeshlp or uther trammg or retraining, in-
cluding on-the-job’ training programs to dis-
. criminate against any individual because of his
.race, color, religion, sex, or national origin in
. admission to, or employment in, any program
éstablished to prov:de apprenuoeshlp or other
training.”

4‘2 usc
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panel of the Court of Appeals for the Flfth
Circuit affirmed, holding that all employ-
ment preferences based upon race, includ-
ing “those - preferences incidental to .bona
fide affirmative action plans, violated Title
VII's prohibition against racial discrimina-
tion in.employment. 563 F.2d 216 (1977).
We granted certiorari. | 439 U.8. 1045, 99
S.Ct. 720, 58 L.Ed.2d 704 (1978). We re-
verse. .

o T ¢ | :

~We emphasize at the.outset the.narrow-
ness of our inquiry: Since the Kaiser-
USWA plan does not involve state action,
this case does not-present an alleged viola-
tion of the Equal Protection Clause of ‘the
Fourteénth - Amendment, = Further, since
the Kaiser-USWA plan was adopted volun-
tarily, we are not concerned with what Title
VII requires or with what a court might
order to remedy a past proved violation of
the Act.. The only question before us is the
narrow statutory issue of whether Title VII
forbids private employers and unions from
voluntarily agreeing upon bona fide affirm-
ative action plans that accord racial prefer-
ences in the manner and for the purpose
pr_ovnde(_i in the Kaiser-USWA plan. That
question was_lexpressly left open in Me-
Donald v. ‘Santa Fe Trail Transp. Co., 427
U.8. 273, 281 n. 8, 96 S.Ct. 2574, 2579, 49
L.Ed.2d 493 (1976), which held, in a case not
involving affirmative action, that Title VII
protects whites as well as blacks from cer-
tzin forms of racial dlscnmlnatlon

Respondent argues that Cong-ress mbend-
ed in Title VII to prohibit all race-conscious
affirmative action plans.  Respondent’s ar-
gument rests upon a literal interpretation
of §§ T03(a) and (d) of the. Act. = Those
sections make it unlawful to “discriminate
.. - because of ... .. . ‘.race” in
hiring and in' the selection of apprentices
for training programs. Since, the ‘argu-
ment. runs, MeDonald v. Sante Fe Trail
Transp: Co., supra, settled that Title VII
forbids discrimination &against ‘whites as

- well as blacks, and sinc¢ the Kaiser-USWA

affirmative action plan operates to discrimi-

. 99 SUPREME COURT REPORTER
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nate agamst. white employees solely because
they are white, it follows that the Kaiser-
USWA plan violates Title VII.. :

[2,3] Respondent’s grgument is ‘not
without forée. But it overlooks the signifi-
cance of the fact that’ the Kaiser-USWA
plan is an affirmative action plan voluntari-
ly adopted by private parties to eliminate
traditional patterns of racial segregation,
In this context respondent’s reliance upon a
literal construction of §§ 703(a) and {d) and
upon MecDonald is ‘misplaced. - See ' Me-
Donald v. Sante Fe Trail Transp. Co., supra,
at 281 n."8, 96 S.Ct, at 2579 It is a
“familiar rule that a thing may be within
the letter of the statute and yet not within
the statute, because not within its spirit nor
within the Intention of its makers.” ' Holy
Trinity Church v. United States, 143 U.8.
457,459, 12 8.Ct. 511, 512, 36 L.Ed. 226
(1892). The prohibition against racial dis-
crimination in §§ T03(a} and (d).of Title VII
must therefore be read against the back-
ground of the legislative history of  Title
VII and the historical context from which
the Act arose.. See Train v. Colorado Public
Interest Research Group, 426 U.S, 1, 10, 96
S.Ct. 1938, 1942, 48 L.Ed.2d 434 (1976); Na-
tional Woodwork Mfrs. Assn. v. NLRB, 386
U.S. 612, 620, 87 8.Ct. 1250, 1255, 18 L.Ed.2d
357 (1967), United "States v. American
Truckmg' Assns., 310 U.S. 534, 543-544, 60
8.Ct. 1059, 1063-1064, 84 L.Ed. 1345 (1940).

Examination of those sources rnakes jclear _{202

that an mterpretatlon of the sections that
forbade all race-conscious affirmative .ac-
tion would “bring about an end completely
at variance with the purpose of the statute”
and ‘must be rejected.  United States v.
Pubhc Utilities Comm’n, 845 U.8. 295, 315,
73 S.Ct. 706, T18, 97 L.Ed. 1020 (1953). See
Johansen v. United States, 843 U.S. 427,
481, 72 S.Ct. 849, 852, 96 L.Ed. 1051 (1952);
Longshoremen v. Juneau Spruce Corp., 342
.S, 237, 243, 72 S.Ct. 235, 239, 96 L.Ed. 275
¢1952); Texas & Pacific R. Co. v. Abilene
Cotton Oil Co., 204 1.8, 426, 27$Ct 350, 51
L.Ed. 553 (1907).

" [4Y Congress primary concern in enact-
ing the prohlb:tlon against racial discrimi-
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nation in Title VII of the Civil Rights Act

of 1964 ‘was wuth “the plight of the Negro .

in our econemy.™ 110 Cong.Rec. 6548 (1964)
{remarks of Sen. Humphrey) Before 1964,
blacks ‘were largely relegated to “unskilled
and semi-skilled jobs.” ' Ibid. (remarks of
Sen. Humphrey). id., at 7204 (remarks of
Sen. Clark), id,, at 7379—7380 (remarks of
Sen, Kermedy) " Because of automation the
number of such jobs was ‘rapidly decreasing.
See id, at 6548 (remarks of Sen.. Hum—
phrey); id., at 7204 (remarks of Sen. Clark),
As & consequence, “the relative pos;tlen of

" the Negro worker-[was] steadily. worsening.

In 1947 the nonwhite unemployment rate
was only 64 percent higher than the white
rate; ‘in 1962 it was 124 percent higher.”
Id.; at 6547 (remarks ‘of Sen. Humphrey).
Bee also id., at 7204 (remarks of Sen. Clark).
Congress considered this a serious social
problem. As Senator Clark told the Sen-
ate: o o g a
“The rate of Négro unemployment has
gone up consistently as compared with
!whlt.e ‘unemployment . for - the past 15
'years. This'is a social ‘malaise’ and a
- social situation  which we:should hot toler:
" ate. ‘That ié one of the pnnclpal reasons
- why thie *bill should pass.” ' Id., at 7220.

Congress feared that the goals of the
Civil Rights Act—the mt.eg-ratmn of blacks
into the mainstream of, American society--
could not be achieved unless this trend were
reversed: . And Congress recognized that
that would ot be possible_junless blacks
were able to secure jobs “which have: a
future.” Id., at T204:(remarks of Sen.
Clark). “See also id, at 7379-7380 (remarks
of Sen. Kennedy). As Senator’ Humphrey
explained to the Senate: .,

“What good does it do a Negro to be able

"to eat in a fine restaurant if he cannot
. afford to pay the bill? "'What good does it
. do him to be aceepted in @ hotel that is
i too expenswe for - his modest income?
" How ¢an a Negro child be motivated to
... take full advantage of integrated educa-
~tional facilities if ‘he has no hope of get-

ting a job where he can use that educa-

tion?™ Id., at 6541,

“ “Without ajob, one cannot afford pub-
“tié oonvemence "and accommodations. In-
* come from employment may be necessary
““{o furthér a man’s education, or that of
“ his chlldren If his children have no hope
" “of getting 4 good job, what will motivate
~"them to take advantage of educational
: Opportumtles"" Id, at 6552. -
These remarks echoed President’ kennedy s
ong'mal message to Gongress upon the in-
troductlon ‘of the Civil Rights Act in, 1963
: “There is little value in a Negro's ohtam-
- .ing the right to be admitted to hotels and
,restaurants-if he has no cash in his pocket
and no job.” 109 Cong.Rec. at 11159.
Awordmgly, it was clear to ‘Congress that
f‘[t]he crux of the problem [was] to epen
employment. opportunities for’ Negroes in
octupations  which- have been traditlonally
closed to them,” 10 CongRec. 6548 (1964)
(remarks of Sen. Humphrey), and it was to
this problem that Title VII's prohibition
against racial dlscnmmatmn in employment
was primarily addressed. -

" It plainly appears “from the House’ Report
accompanying the Civil nghts ‘Act that
Congress did not intend wholly to prohlblt
prwate and voluntary a.ffmnatwe action ef-
forts as one method of solvmg this problem
The Report prov:des .

. “No.bill can or ahould lay elmm to
' ehmmatmg all of the causes nnd eonse-
quences of racial and other types ‘of dis-
:erlmmatlon against minorities. ~There is
Feason ‘to belleve, however, that national
" Jeadership provided by the enactment of
- Federal legislation dealing with the most
“ troublesome problems will create an at-
" mosphere conducive to. voluntary or local
_ resolution of other forms of discrimina-
“*sion” H.R.Rep. No. 914, 88th Cong., 1st

. Sess., pt. 1, p. 18 (1968); U.S.Code Cong.

& Admm News - 1964, -pp. 2355 2393
Vi"(Emphasns supplied.) ‘ ;

Given this legislative ]ustory, we cannot.
agree with respondent that Congress in-
tendéd to prohibit the private séctor from
taking . effective steps to accomplish the
goal-that Congress designed Title VII to
schieve, - The very statutory words intend-

Jaos
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ed as a spur or catalyst to cause “employers
a.nd unions to self-examine and to self-eval-
uate. their employment practices and to en-
deavor to eliminate, so far as possible, the
last vestiges of an unfortunate and igno-
minious page in this country’s hlsbory,". Al-
bemarle Paper Co. v. Moody, 422 U.S. 405,
418, 95 S.Ct. 2362, 2372, 45 LEd.2d 280
{1975), cannot be interpreted as an absolute
prohibition agamst all pnvate voluntary,
race-conscious affirmative action efforts to
hasten the elimination of such vestiges# It
would be ironic indeed if a law triggered by
a Nation’s concern over centuries of racial
injustice and intended to improve the lot of
those who had “been excluded from the
American dream for so long,” 110 Cong.Rec.
6552 (1964) (remarks of Sen. Humphrey),
constituted the first legislative prohibition
of all -voluntary, private, race-conscious ef-
forts to abolish traditional patterns of racial
segregatlon and hierarchy.

- Oupconclusion is. furt.her remforced by
exammatlon of the_|language and legisla-
tive history of § 703(j).of Title VII® Oppo-
nents of Title VII raised twp related argu-
ments against the bill. First, they argued
that the Act would be mterpreted to re-
quire employers ‘with ra.clally 1mbalanced
work forces to grant preferential treatment
to racial minorities in order to integrate,
Second, they argued that employers with
racmlly imbalanced work forces " would

e g‘rant preferential treatment to raclal mi-

4 The problem that Congress addressed in; 1964
. remains with us, In 1962, the nonwhite unem-
" ployment rate was 124%, higher than the white
-raté. See 110 Cong.Rec. 6547 (1964) (remarks
i-of Sen. Humphrey). -In 1978, the black wnem-
_ployment rate was 1299, higher. See Monthly
“Labor Review, U. S. Department of Labor. Bu-
reau of Labor Statistics 78 (Mar., 1979)

5 Sectlon 7030) of 'l‘itle VII, 78 Stat.. 257 42
u.s.C § 2000e-2(j), provides:

"Nothmg contairied in this title shall be inter-
preted to require any employer, empioyment
agency, labor organization, or joint labor-man-
agement committee subject to this title to grant

~.preferential treatrdent to any individual or to
7any group because of the race, color, religion,
,Sex, or natiopal origin of such individual or
group on account of an imbalance whlch may
" exist with ‘respect to the total number or per-
: centdge of persons of any race, ¢olor, religion,
sex, or national origin employed by any em-
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. norlt.les, even if not required to do so by the

Act, See 110 CongRec 86188619 (1964)
(remarks of Sen. Sparkman) Had Gon-
gress meant to prohibit all raoe-consclous
affirmative action, as respondent urges, it
easuly could have answered both objecnons
by providing that Title VII would ot re-
quire or permit racially preferential inte-
gration efforts. But Congress did not
choose such a course. Rat.her, Cong'ress
added § 703(j) which addresses’ only the
first objection. The section prowdes that
nothing contained in Title VII “shall be
intérpreted to ‘require any_|employer
to grant preferential treatment .
to any group because of the race .
of such > group ‘on account of” a
de facto racial imbalance in the employer's
work force. The section does not state that
“nothing in Title VII shall be interpreted to
permit” voluntary affirmative efforts. to
correct racial imbalances. -The natural in-
ference is that Congress chose not to forbid
all voluntary race-conscious affirmative ac-
tlon

“'[5} The reasons for thls cholce are evi-
dent from the legislative record, Title VII
could not have been enacted.into law with-
out substantial support from legislators in
both Houses who. traditionally resisted fed-
eral regulation of private business. Those
leglslators demanded as & price for their
support that” "management prerogatwes,
and umon freedoms L" . be left un-

. ployer referred or, class:f;ed for employment by
. any empioyment agency or labor organization,
" admitted to membership or classified by any
* labor organization, admitted to membership or
.classified by any labor organization, or admit-
ted to, or employed in, any apprenticeship or
other training program, in comparison with the
" total number or percentage of persons of such
race, color, religion, sex, or national origin in
any community, State, section, or other area, or
in the available work force m -any community,
State, section, or other area.’
Section 703(j) speaks to substaritive ftabihty
- under Title VII, but it does not preclude courts
. from considering racial imbalance as evidence
.of a Title VII violation, See Teamsters v, Linjt-
_ed States, 431 U.S. 324, 339-340, n. 20, 97 S.Ct.
71843, 1856, 52 L.Ed.-2d' 396 (1977). ' Remedies
‘ for ' substantive ‘ violations 'are governed’ by
-§ 706(g), 42 U.5.C. § 2000e-5(g).

..._Lﬂ_OG
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disturbed to the g-reatest ‘exteiit possnble »
H.R.Rep. No. 914,88th Cong., 1st Sess., pt: -
2, p. 29 (1963), U:S.Code Cong. & Admiti
News 1964, p. 2391 -Section T03(j),was
proposed by Sena'our Dirksen to allay any
fears- that t.he Act mlght be int,erpreted in
such a way as o upset’ thls eomprom:se
The séction was demgned to prevent § 703
of Title Vit from bemg mterpreted in 'such
i way as to lead to'undue “Federal Govern:
mént interferénce 'with private_businésses
because of some 'Federal emponee 8 1deas
about racial balanoe ‘or ‘racial ‘imbalance.”

110 Cong Rét. 14314 (1964) (rerﬁarks of Sen.
Miller)# ~See’ "alsé id., at 9881 (remarks ‘of

_1207 _1Sen. Allott); " id.,"at 10520 (remarks of ‘Sen.

~ Carlson); id., at 11471 (remarks of Sen.
Javits); id., at 12817 (remarks of Sen. Dirk-
sen).:. Clearly, a prohibition; against all vol-
untary; race-conscious,affirmative :action
efforts would, disserve ;these ends. Such.a
prohibition would a.ug'menti the powers -of

6. Tltle Vl of the Civii nghts Act of 1964, con
--sidered in' University of -Califoriiia’ Regents v
.. Bakke, 438 U.5,/265, 98 6.Ct. 2733, 57 L.Ed.2d
.:.750 (1978), contains no . provision comparable
"%o § 703(j). This is because Title VI was an
éxercise” of federal power over a matter in
I which the Federal Governmént was atready: di-

. rectly finvolved: :the _prohibitions against race-
. based conduct contained in Title Vi govemed

‘ “program[s] or actwn‘.['ies] receiving Federal fi-
nancial assistance.”  42'U.5.C. § 2000d. ' Con-
-igress: was rlegislating- to -assure federal--funds
;.Ewould Mot be used,in an. improper manner,
Title VI, by contrast, was enacted pursuant to
the commerce power to regulate purely private
_.decisionmaking and was not intended to incor-
.. porate and partlculanze the cor andslo_f the
* Fifth and’ Fourteenth Amendrnents.”” Title VII
- and Title VI, therefore, cannot bé read in-parl
“materia.} See’ 110 Cong.Rec. 8315 (1964) (re-
,-rarks of Sen,:Cooper).. See also id., at 11615
_ (remarks of Sen Cooper)

Respondent argues that.our. construcuon of
§ 702 conﬂlcts with various remarks in the
‘legislative record. See, e. g, 110 Cong.Rec.
:-7213 {1964) (Sens. Clark and'Case), id.-at'7218
(Sens Clark and Case); id., at 6549 (Sen. Hum-
phrey)- ‘id.; at 8921 (Sen.” Willilams). We do

Y fiot agree. In Senator Hui'nphreys words,
ithesé éomments were intended &3 assurances
-+that Title VII would not allow establishment of
‘systems “to maintain racial balance in employ-
ment.” -Id., at 11848 {(emphasis added). They
were not addressed to temporary, voluntary,
affirmative action measures undertaken to

the Federal Government and d:mimsh t.rad:-
tional- management pmrogatwes “while" at
the ‘same- time impeding attamment ‘of the
ultimate statutory goals. “<In view of: this
legislative history and in view of Congress'
desire:té avoid undue federal regulation -of
private ~businesses, - use jof + the .word . *'re«
quire” rather ithan ithe -phrase;*‘require-or
permit” in.§ 703(j) fortifies the conclusion
that Congress did not, intend; to limit tradl-
tional business freedom to such a degree as
to prohibit all veluntary, race-conscious .af-
flrmatwe action, 7

_[,[6] We therefore hold that. Tltle VII'
p!‘Ohlblthl‘l in 5§ 703(&) and (d) against ra-
cial dlscnmmatlon does not condemn all pn-
vate voluntary, race—oonsc:ous afflrmatwe
actlon p!ans

PR A TR P .

[7] We need not todny def‘ ne in detall

t.he lme t ‘dema.rcatmn between perm:smble

: eliminate. manifest racial ‘imbalanceé in tradi-
. tionally, segregated job categories. Moreover,;
.the comments referred o by respondent. all
“préceded the adoption’ of § 703G). 42 US.C.

‘“§ '2000e-2(j). " After § 703(j) was adopted, cbn-
- gressional comments were all to the effect that
_-employers would not be. required to institute
preferentlal quotas to.avoid, Title VII llabﬂuy,
“see,'e. g., 110 Cong.Rec. 12819 (1964) (remarks
-of Sén. Dirksen); id., at 1307913080 {remarks
.of Sen..Clark); -id.;.at Y5876 (rémarks.of Rep.
Lindsay). There was no suggestt.on after the
adoption of § 703(j) that wholly voluntary,
- race-conscious, affirmative action efforts would
_in themselves constitute a violation of Title VII.
On the contrary, as Representatwe MacGregor
'told the House shortly before the flnal vote on
- Title VI :

-“[mpartant as the scope and extent of this bill
_.is, it is alsp vitally.important that all Americans
_understand ;what this bill does not cover. .. -
“Your mail and mine, your contacts and mine

2 w:th our constituents, indicates ‘a great degree
- of ' misunderstanding abbut!thisbill,-' People
complain about preferential treat-
ment or quotas in employment, “fhere 'is a
_ mistaken belief that Congress |s legislating in.
these areas in this bill. W'hen we drafted this
“bill we excluded these issues laf e[y beeause
the proﬁlems ratsed by "these " controversnal
questions are more properly handled at a gov-
ernmental level closer to the American people

and_ by communities and individuals them-.
selves " "110 Cong.Rec. 15893 (1964).
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and impermissible affirmative action plans.
It suffices to hold that the challenged Kai-
ser-USWA .affirmative action plan. falls on
the: permissible side of the line.. The pur-
poses of the plan mirror those of .the stat-
tte. Both were designed to break down old
patterns of racial -segregation' and hier-
archy. Both were structured to“open em-
ployment opportunities for Negroes in occu-
pations which have been traditionally closed
to them.” 110 Cong.Rec. 6548 (1964) (re-
marks of Sen. Humphrey).2

At the same time, the plan does not un-
necessarily trammel the interests of the
white employees. The plan does not re-
quire the discharge of white workers and
their replacement with new b]ack_hlrees
Cf. McDonald v. Santa Fe Trail Transp. Co.,
427 U.8. 273, 96 S.Ct. 2574, 49 L.Ed.2d 493
(1976). Nor does the plan create zn abso-
lute bar to the advancement of whlte em-
ployees; half of those trained in the pro-
gram will be white. - Moreover, the planis a
temporary measure; it is not intended to
maintain racial balanee, but simply to elimi-
nate a manifest racial imbalance. Prefer-
ential selection of craft trainees:at the
Gramercy plant will end as soon as the
percentage of black skilled craftworkers in
the Gramercy plant approximates the |per-
centage of blacks in the local labor: fome
See 415 F.Supp., at 763. '

We conclude, therefore, that the adoptmn
of the Kaiser-USWA plan for the Gramercy
plant falls within the area of discretion left
by Title VII to the private sector voluntari-
ly to adopt. affirmative -action - plans :de-
signed to eliminate conspicuous racial imba-
lance in traditionally segregated job cabego-
ries! Accordingly, the judgment of the
Court of Appeals for the Flfth Circuit. is

Reversed

8. See n. 1) supra. This is not to suggest that
" the freedom of an employer to undertake race-
“conscious affirmative action efforts depends on
“whether or not his effort is motivated by fear of

Hability under Title VII.

9, Our disposition makes unnecessary consider-
ation of petitioners’ argument that their plan
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Mr. Justice POWELL. and Mr. Justice
STEVENS took no part in the consideration
or decision of these cases.

" Mr. Justice BLACKMUN, concurring:
 While I share some of the misgivings
expressed in Mr. Justice REHNQUISTs
dissent, post, p. 2736, concerning the extent -
to which the legislative history of Title VII
clearly supports the result. the Court reach-
es today, I believe that additional considera-
tions, practical and eqmtable. only partially
perceived, if .perceived at all, by the 88th
Congress, support the conclusion reached by
the Court today, and I therefore join its
opinion as well as its judgment.

- In his dissent from the decision of the
United States Court ‘of Appeals for the
Fifth Circuit, Judge Wisdom pointed out
that this litigation arises from a practical
problem in the administration of Title VII.
The broad prohibition against discrimina-
tion places the employer and the union on

what he accurately described as a “high _{z10

tightrope without a net beneath them.”
563 F.2d 216, 230. If Title VII is read
literally, on the one hand they face liability
for past discrimination against’ blacks, and
on the other they face liability to whites for
any voluntary preferences adopted to miti-
gate the effects of prior discrimination
against blacks.

In this litigation, Kalser demes prior dls-
crimination but concedes that its past hiring
practices may be subject to question. Al-
though the labor foree in the Gramercy
area was proximately 39% black, Kaiser's
work force was less than 15% black, and its
eraftwork force was less than 2% black.
Kaiser had made some effort to recruit
black painters, .carpenters, insulators, and

was -justified because they feared that black
employees would bring suit under Title VII if
.they did not adopt an affirmative action plan.

Nor need we consider petitioners’ contention
. that their affirmative action plan represented
-an attempt to. comply with Exec. Order No.
- 11246, 3 CFR 339 (1964- 1965 Comp.).
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other craftsmen, but it:continued ‘to insist
that those hired have'five years’ prior in.
dustrial experience, arequirement ‘that. ar-
guably was' not sufficiently job related to
justify under-Title VII any-discriminatory
impact'it ‘miay have had.. See Parson V.
Kaiser  Alaminum & * Chemical - Corp.,’ 575
F.2d 1374; 1389 (CA5 1978), dert. denied, sub
riom.. Steelworkers v.  Parson; 441 U.5. 968,
99 S.Ct.'2417, 60 L.Ed.2d 1073 (1979).* The
parties: dispute the ‘extent to which:black
craftsmen were available in the local labor
market. They agree, however; that:after
eritical reviews from the ‘Office of Federal
Contract Compliance, Kaiser and the Steel-
workers established the training'program in
question here and modeled it along the lines
of -a Title VII.consent decree later entered
for-the steel industry. - See United States v.
Allegheny-Ludlum Industries, Inc., 517 F.2d
826 {(CA5 1975).  Yet :when .they -did this,

respondent Weber sued, alleging that ‘Title

VII prohibited the program because it dis-

. . criminated ‘against him as a white iperson

and it was not supported by a prior judicial
finding -of discrimination against blacks:

Respondent Weber's readmg of Title VIt
¢éndorsed by the- Court of Appea!s, ‘places
voluntary compliance with Title VII in pro-
found jeopardy. - The only’ way for the em-
ployer and the union td-Keep their footing
on.'the “tightrope” it ¢reates- would be to
eschew-all forms of voluntary affirmative
action. Even_ja whisper of emphasis on
minority recruiting would’ be forbidden.
Because - Congress intended to:encourage
private efforts to come into compliance
with Title VII, see Alexander v. Gardner-
Denver Co., 415 U.S, 86, 44, 84 8.Ct, 1011,
1017, 89 L.Ed.2d 147 (1974), Judge Wisdom
concluded ‘that” einployers and unions who
had eommltted “arguable violations” of Ti-
tle VII should be free to make reasonable
responses without fear of liability to whites.
563 F.2d, at 230. Preferentla] hmng along
the lines of the Kaiser program is a reason-
able. response for the; employer, whether or
not a court, on these facts, could order the
same step as & remedy. The company is
able to avoid ldentlfymg victims_ of past
discrimination, and so avoids claims for

backpaythat ‘would inevitably follow a re-
sponse limited tosuch vietims. . If past vic-
tims should be benefited by the program,
however, the company mitigates its liability
to those persons. ;Also, to the extent that
Title VII liability is predicated on the “dis-
parate effect”-of an employer’s past hiring
practices, the program rakes it less likely
that guch an effect could be demonstrated.
Cf. County of Los Angeles v. Davis, 440
U8, 625, 633634, 99. 8.Ct. 1379,:1384, 59
1:Ed.2d 642 {1979} (hiring could moot'a past
Titte VII claim).. And the Court has recent-

‘ly-held ‘that work-force statistics resulting

from ‘private affirmative action were proba-
tive of benig-n intent in & “disparate treats
ment”. case. - Furneo Construction:Corp. v.
Waters; 488 U.S. 867, 579-580, 98 S5.Ct.
2043, 2950—951 57 L.Ed.2d 957 (1978). '

The “arguable violation” theory ‘has a.
number of advantages It responds to a
pract:cal problem in the administration of
Title VII not antlclpated by ‘Congress. * Tt
draws predlctabnhty from the -outline of
present law and closely effectuates the pur-.
pose of the Act. ' Both Kaiser and the Unit-
ed States urge 1ts adoption here. Because I
agree that it is the soundest way to aps
proach this case, my preference would be to
rezolve ‘this ‘litigation by applying it and
holding - that - Kaiser's eraft . training pro-
gram meets the requirement that voluntary:
affirmative ‘action be a reasonable response
to- an “arguable violation” of: Title VIL.

myoasatl ol \',}:}i_.ﬂli ORI "

The Court however. dechnea to eonsnder
the -narrow “arguable violation” approach
and ‘adhéres inistead to an interpretation of
Title Vi1 that permits affirmative action by
an .employer whenever the job category in
question "is " “traditionally - segregated »
Ante, at 2730, dnd n. 9. The sources” cited
suggest that the Court considers a job cate-
gory to be “traditionally segregated” when
there has been a societal history of purpose-
ful exclusion of blacks from the job catego-
ry, resulting in a persistent disparity be-
tween the proportion of blacks in the labor
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force and the proportion of blacks among
those who hold jobs within the ecategory.*

“Traditionally segregated job categories,”
where they exist, sweep far more broadly
than the class of “arguable violations” of
Title VIL. ‘The Court’s expansive approach
is somewhat_|disturbing for me because, as
Mr. Justice REHNQUIST points out, the
Congress that passed Title VII probably
thought it was adopting a principle of non-
diserimination that would apply to blacks
and .whites alike. While setting aside that
principle can be justified ‘where -necessary
to-advance statutory policy by encouraging
reasonable responses as & form of voluntary
compliance that mitigates “arguable viola-
tions,” discarding the principle of nondis-
crimination where no eountervailing statu-
tory policy exists appears to be at odds with
the bargain struck when Title VII was en-

A closer look at the problem, however,
reveals that in each of the principal ways in
which the Court’s “traditionally segregated
job categories” approach expands on the
“arguable violations” theory, still other con-
siderations point in favor of the broad stan-
dard adopted by the Court, and make it
possible for me to conclude that the Court’s
reading of the statute is an acceptable one.

A. The first point at which the Court
departs from the “arguable violations” ap-
proach is that it measures an individual
employer’s capacity for affirmative action
solely in terms of a statistical disparity.

* The jobs in question here include those of car-

". penter, electrician, general repairman, insula-

tor, machinist, and painter.. App. 165. The
spurces cited, ante, at 2725 n, 1, establish, for
.example, that although 11,79, of the United
States population in 1970 was black, the per-
centage of blacks among the: membership of

" carpenters’ unions in 1972 was only 3.7%. For
painters, the percentage was-4.9, and for elec-.

tricians, 2.6. U.S. Commission on Civil Rights,
The Challenge Ahead: Equal 'Opportunity in
‘Referral Unions 274, 281 (1976). Kaiser's Di-
- rector of Equal Opportunity Affairs testified
that, as a result of discrimination in employ-
ment and training opportunity, blacks were un-
derrepresented in skilled crafts “in every indus-
try in the United States, and in every area of
-the United States.” App. 80. While the par-
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The individual employer need not have en-
gaged in - discriminatory practices in the
past. ‘While, -under Title VII, a mere dis-
parity may provide the basis for a prima
facie case against an employer, Dothard v.
Rawlinson, 433 U.S. 321, 329-331, 97 S.Ct.
2720, 2726-2727, 53 L.Ed.2d 786 {1977), it
would not:conelusively prove a violation of
the Act.- Teamsters v. United States, 431
U.S. 824, 839-340, n. 20, 97 S.Ct. 1843, 1856,
52 L. Ed2d 396 (1977); see § 703(j), 42
U.S.C. § 2000e—2(j). As a practical matter,
however, this difference may not be that
great. - While the “arguable violation” stan-
dard is conceptually satisfying, in practice
thie emphasis would be on “arguable” rather
than on “violation.” The great difficulty in
the District Court was that no ‘one had any
incentive to prove that Kaiser had violated
the Act. Neither Kaiser nor the Steelwork-
ers wanted to establish a past violation, nor
did 'Weber.: The blacks harmed had never
sued and so had no established representa-

tive. The Equal Employment Opportunity _j214

Commission declined to intervene, and can-
not be expected to intervene in every case
of this mature. To make .the “arguable
violation” standard work, it would have to
be set low enough to permit the employer
to prove it without obligating himself to
pay a damages award. The inevitable tend-
ency would be to avoid hairsplitting litiga-
tion by simply concluding that a mere dis-
parity between the racial composition of the
employer’s work force and the composition
of the qualified local labor force would be

ties dispute the cause of the relative underrep-
" resentation of blacks in Kaiser's craftwork
force, the Court of Appeals indicated that it
- thought “the general lack of skills among avail-
able blacks™ was responsible. 563 F.2d 216,
224 n, 13. There can be little doubt that any
" lack of skill has its roots in purposeful discrimi-
nation of the past, including segregated and
inferior trade schools for blacks in Louisiana,
U.S. Commission on Civil Rights, 50 States
Report 209 (1961); traditionally all-white craft
unions in that State, including the electrical
workers and the plumbers, id., at 208; union
nepotism, Asbestos Workers v. Vogler, 407
F.2a 1047 (CAS 1969); and segregated appren-
ticeship programs, F. Marshall & V. Briggs, The
Negro and Apprenticeship 27 (1967). k
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an “arguable violation,” even though actual
liability.-could- hot. be -established on that
hasis alone.-, See Note 57 N.C.L.Rev. 695,
714-719 (1979). y

:B. "' The Court also departs from the “ar-
guable violation” approach by permlttmg-
an employer to redress discrimination that
lies wholly outside the -bounds of Title VIL
For éxample, Title VII provides no remedy
for - pre-Act* discrimination.- Hazelwood
School ‘District::v." United States, 433 'U.8.
299, 809-310; 97 8.Ct. 2736, 27422743, 53
L.Ed.2d 768 (1977); yet.the purposeful dis-
crimination  that creates a “traditionally

_ segregated Joh category” may have entirely

predated the Act. More subtly, in assessing
a prima facie case of Title VII 11ab1hty, the
oomposmon of the employer s, work force is
compared to the oompos:tlon of ‘the, pool of
workers’ who meet vaIld job quahfmatlons
HazeIwood 433 US at 308 and n. 13, 97
8.Ct, at 2741 Teamsters v, United States,
431 US, at 339—340 and n, 20 97 S.Ct., at
1856. When af "job categ'ory" is traditional-
ly seg'reg'at,ed however, that poo] will re-
flect the effects of segregatlon, and’ the
Court"’s‘approach goes further and permits &
comparnson wnth the oompos:tnon ‘of the la-
bor force as a whole, in whlch mmontles are
more heavily represented o
St.rong' eonslderat.lons gf eqmty support
an 1nterpretatlon of Tltle VII that would
permlt private afflrmatwe action to reach
where Title VII itself does not. , The bar-
gain struck in 1964 with the passage of
Title VII guaranteed equal opportunity | for
white and black alike, but where Title Vil

- provides no remedy for blacks, it should not

be construed to foreclose private affirma-
tive action from supplying relief. It seems
unf alr for respondent Weber to argue, as hé
does, that the_jasserted scarcity of black

craftsmen i Louisiana, the product’ "of his-
toric discrimination, makes Kaiser’s train:
ing ‘program  illegal because’ it ostensibly
absolves Kaiser cof -.all Title VII liability,
Brief for Respondents 60.: -Absent: compel-
ling evidence.of legislative intent, I .would
not interpret Title VII:itself as a means of
“locking in” the effects of segregation for

which Title -VII provides no remedy. Such
a--construction,::as thei:Court points ‘out,
ante, at 2728, would be*ironic,” given the
broad remedial pui-poses of Title VII."

“Mr. Justice REHNQUIST’s dlssent \vhlle
it focuses mt:ﬂ'e'on-L what Title VII does not
réquire than on’ 'jw_hat Tltle Vil forbids, cites

several passages that appear to express an
intent to "lock Sn" minorities. In mlmng

. the leg:slatlve hlst.ory anew, however. the

dissent, in_ my view, fails to take proper
account of ‘our, pmor cases that have given
that hlst.ory a much more_ limited reading
than that adopted by the dissent. For ex-
ample, in Gnggs v.. Duke Power Co., 401
U.S. 424, 434436, and n, 11, 91 S.Ct. 849,
855856, 28 L.Ed.2d 158 (1971), the Court
refused to givecontrolling weight to the
memorandum of Senators Clark and Case
which the d:ssent now finds so persuaslve
See post at 2745——2‘747 And in quotmg a
statement from that memorandum that an
employer would not be "perm:tted .',
to prefer Negroes for future vacancies,”
post, at 2746, the d1ssent does not point out
that the Cour].‘s opinion in Teamsters V.
United States, I431 U.S., at 340-851, 97
8.Ct., at 1861—18(}2 implies ‘that that. lan-
guage is ]unlted to. the protection of estab-
llshed semorlty systems. Here, seniority is
not in issue berause the eraft, training pro-
gram is, new apd does not. mvolve an abro-
gation of pre-exlstmg seniority rights. In
short, the passages marshaled by the dis-
seht are ‘not’ eompellmg as to merit the
whlp hand over the obvious equity of per-
mlttmg emplogters to ameliorate the effects
of past dlscnminatlon for which Title VII
provldes no dlrect rehef

I also thmk 1t. s:g-mfmant that whlle the
Court's -opinion - does ,not foreclose other -

forms. of- afflrmatwe actlon, the Kaiser |pro- _]216

gram it approves;is a moderate one. . The
opinion notes. |that the program does not
afford an absolute preference for. blacks,
and that it ends;when the racial composi-
tion of Kaiser’s craftwork force matches
the racial composition of the local popula-
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tion. It thus operates as a temporary tool
for remedying past discrimination without
attempting to “maintain” a previously
achieved balance. See University of Cali-
fornia Regents v. Bakke, 438 U.S. 265, 342
n. 17, 98 .8.Ct. 2788, 2775, 57 L.Ed.2d 750
(1978) (opinion of BRENNAN, WHITE,
MARSHALL, and BLACKMUN, JJ.), Be-
cause the duration of the program is finite,
it perhaps will end even before the “stage
of maturity when action along this line is
no longer necessary.” Id., at 403, 98 S.Ct.,
at 2806 (opinion of BLACKMUN, J.). And
if the Court has misperceived the political
will, it has the assurance that because the
question is statutory Congress may set a

different course if it so chooses.

2117

Mr. Chief Justice BURGER, dissenting.

The Court reaches a result I would be
inclined fo vote for were I a Member of
Congress considering a proposed amend-
ment of Title VII. I cannot join the Court’s
judgment, however, because it is contrary
to the explicit language of the statute and
arrived at by means wholly incompatible
with long-established prmclples of separa-
tion of powers. Under the guise of statuto-
ry “construction,” the Court effectively re-
writes Title VII to achieve what it regards

as a desirable result. It “amends” the stat--

ute to do precisely what both its sponsors
and its opponents agreed the statute was
not intended to do.

When Congress enacted Title VII after
long study and searchmg' debate, it produc-
ed a statute of extraordinary clarity, which
speaks directly to the issue we consider in
this case. In § 703(d) Congress provided:

“It shall be an unlawful employment
practice for any employer, labor organiza-
tion, or joint labor-management commit-
tee controlling apprenticeship or other
training or_jretraining, including on-the-
job training programs to discriminate
against any individual- because of his
race, color, religion, sex, or national ori-

. gin in admission -to, or  employment in,
~any program established to provide ap-

prenticeship or other training.” 42

U.S.C. § 2000e-2(d). S o
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Often. we have difficulty interpreting
statutes either because of imprecise draft-
ing or because legislative compromises have
produced genuine ambiguities. But here
there is no lack of ‘clarity, no ambiguity.
The quota embodied in the collective-bar-
gaining agreement between Kaiser and the
Steelworkers unquestionably :diseriminates
on the basis of race against individual em-

. ployees - seeking admission to on-the-job

training programs. And, under the plain
language of § 703(d), that is “an un!awful
employment practice.”

Oddly, the Court seizes upon the very
clanty of ‘the statute’ almost, as a Jjustifica-
tion for gvadmg tht_a ‘unavoidable impact of
its language. The Court blandly tells us
that Congress could not really have meant
what it said, for a “literal construetion”
would defeat the “purpose” of the statute—
at Jeast the congressional “purpose” as five
Justices divine it today. But how are
judges supposed to ascertain the purpose of
a statute except through the words Con-
gress used and the legislative history of the
statute’s evolution? One need not even re-
sort to the legislative history to recognize
what is_apparent from the face of Title
VII—that it is specious to suggest that
§ 703(j) contains a negative pregnant that
permits employers to do what §§ 708(a) and
(d) unambiguously and unequivocally forbid
employers from doing. Moreover, &s Mr
Justice REHNQUIST'S opinion—which "1
join—conclusively demonstrates, the legisla-
tive history makes equally clear that the
supporters and opponents of Title VII
reached an agreement sbout the statute’s
intended effect. That agreement, ex-
pressed so clearly in the language of the
statute that no one should doubt its mean-
ing, forecloses the reading which the Gourt
gives the statute today.

JArguably, Congress may 'not . have gone 2

far enough in correcting .the effects of past
discrimination when it enacted Title VII.
The gross discrimination against minorities
to which the Court adverts—particularly
against Negroes in the building trades and
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craft unions’~is one of the dark chapters in
the otherwise great history-of the American
|zbor movement.  ‘And, I:do not question
the “importance " of “encouraging voluntary.
compliance with the purposes and policies-of
Title VIL. ! Buf that statute was conceived:
and enacted to make diserimination against
any individual illegal, and [ fail to see how
“voluntary. compliance” . w1th -the no-dis-
crimination principle that is the heart and
soul of Title VII as currently written will
be achieved by permitting employers to dis-
criminate against some individuals to give
preferential .treatment to others. .. -, :
/i Until today, I had.thought the Court was
of the unanimous view that “[d]iscriminato-
ry ‘preference 'for:any group, minority or
majority, is precisely-and only what Con-
gress has proscribed” in Title VIL. ™ Griggs
v. "Duke Power Co., 40T 'U.8.7424, 431, 91
S.Ct. 849,"853, 28" L.Ed:2d 168 (1971) Had
Congress intended otherwise, it Very easily
could tiave drafied language allowing what'
the Court permxts today.! Far from: domg'
s6, “Congress ° ‘expressly” prohlbrted i
8§ 703(8.) and” (d) the very discrimination
ag'amst ‘Brian"Weber which the Court today
approves. " If “affirmative Scf.ion”"programs
such as the'one presented in this case are'to
be permitted, it is for- OGngress fnot th:s
Court, to so direct. jo:
# s often observed that’ hiaid' cases make
bad law. ¥ #uspect there is some"truth to
that ‘adage, for the’ “hard” t‘.ases always’
bempt judges to ¢xceed" the' limits of their-
authonty, as the Court does’ today by hotal-
ly rewntmg a crucial \part’ of Tltle VII w
reach 'a “desirable” ‘result.” Cardozd e’
doubt had thls type of mse m mmd wﬂen l'ie
wréte:” o yle
““The Judge, even ﬁ:hen he is free, is st.lll
"'not whally free.” He is not to inriovate dt,
‘pleasure.’ He is not ‘a kmght-emnt,
“roaming at will in pursult of his o{vﬁ'
“'ideal of |beauty or of goodness. ‘He s to

JL i

, pnnclples ‘He is not to yleld to spasm
‘ic sentiment, to'vague and’ um'eg'uiabed

", benevolence. - He is to. exercise a discre-

tion informed by tradition, methodized by

. ‘analogy, disciplined by systeni, and subor-

dinated " fo ‘the primordial -necessity -of
Wide enough in”

. order;in the social life.’:
- all. conscience is the field of discretion
-that remains.” The Nature of the Judir
 cial Process 141 (1821). ... . ..

What Cardozo -tells - us ‘is .beware ’the’
““good result,” achieved by judicially unau-
thorized or-intellectually dishonest means:
on the appealing notion that the desirable:
ends justify the ‘improper judicial ‘means.’

For there is always the danger that' the

seeds of précedent sown by good men for'

the best of motives will yield a rich harvest

of- unpnnc:pled acts of others also anmmg at

"good ends "

. .
i v

Mr Justpce REHNQUIST w1th whom:

THE CHIEF. - JUSTICE -joins, dlssentmg
“In & very real éense, the Court’s oplmon is
ahead ‘6f its time: it could more appropri-
ately have béen_handed - down five years
from- now, in 1984 a year comcldmg w:th
the title of a book’ fmm which the Court’s

opinion borrows, perhaps subeonsc:ously. ‘at’

least one idea. Orwell describes in his book
a government.al official of Oeeama one of
the thrée great “‘world powers denouricing

the’ current’ enemy, Eurasm to an assem-

bled erowd:-
“It was almost 1mposmble to hsben to him
“without: bemg f‘ rst- convinced - and then
" maddened. '

~into the speaker s Yiand. He unrolled and
“yedd it ‘without” pausmg in' his speech
Nothmg altered in his voice or manner, or

fn the contént of what he ‘'was saymg. but
- guddenly: the- names were ‘different.’
~ 'Without mrds_lgmd a wave of under-
btandmg nppled through' the" crowd :

" Oceania was at war with Eastula' L
e ‘banners and posters with which the

' “[Tlhe spéaker hiad switched from one

_line to the other actually in mid-sentence,
='not only -without & -pause, but without

e

-The spéech had’
“been’ prooaedmg for perhaps twetity min-’
‘utés when a- messenger “hurried onto the
platform ‘and a scrapof paper was slipped’

" draw “his - msplration from conéeératéd ,hquare was decorated ‘Ye!‘f all wmpg"

_lg_z 0
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-even breaking the syntax.”". . G, Orwell,

~ i Nineteen Eighty-Four 181-182 (1949).

Today’s decision represents an equally dra-
matic and equally unremarked switch in
this Court’s interpretation of Title: VIL

The operative sections of Title VII pro-
hibit racial discrimination in employment

simpliciter. Taken in its normal meaning

and as understood by all Members of Con-
gress ‘who spoke to the issue during. the
legislative debates, see infra, at 2741-2751,
this language prohibits a covered employer
from considering race when making an em-
ployment decision, whether the race be
black or white. Several years ago, how-
ever, a United States District Court: held
that “the dismissal of white employees
charged with misappropriating: company
property while not dismissing a similarly
charged Negro employee does not raise a
claim upon which Title VII relief may be
granted.” McDonald v. Santa Fe Trail
Transp. Co., 427 U.S. 273, 278, 96 S.Ct. 2574,
2578, 49 L.Ed.2d 493 (1976). This Court
unanimously reversed, concluding from the
“uncontradicted legislative history” that
“ITlitle VII prohibits racial discrimination
against the white petitioners in this case
upon the same standards as would be appli-
cable were they Negroes L2 Id,
at 280, 56 S.Ct., at 2579,

We have never wavered in our under-
standing that Title VII “prohibits all racial
discrimination in employment, without ex-
ception for any group of particular employ-
ees.” . Id., at 283, 96 S.Ct., at 2580 (emphasis
in oi-iginal) In Griggs.v. Duke Power Co.,
401 U.S. 424, 431,.91 S.Ct. 849, 853, 28
L.Ed.2d 158 (1971), our first occasion to
mterpret Title VII, a unanimous Court ob-
served that “[d]iscriminatory preference,
for any group, minority or majority, is pre-
cisely and only what Congress has pro-
scribed.” And in our most_frecent discus-
sion of the issue, we uttered words seeming-
ly dispositive of this case: “It is clear be-
yond cavil that the obligation imposed by
Title VII is to provide an equal opportunity

L. Our statements in Griggs and Furnco Con-
‘struction ‘patently inconsistent -with . today's
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for each applicant regardless of race, with-:
out regard to whether members of the ap-
plicant’s race are already proportionately
represented in the work -force.” Furnco
Construction Corp. v. Waters, 438 U.8. 567,
579, 98 S.Ct. 2943, 2951, 57 L.Ed2d 957
(1978) (emphasis in originai).!- :
Today, however, the Court behaves much
like the Orwellian speaker earlier described,
as if it had béen handed a note indicating
that Title VII would lead to a result unac-
ceptable to the Court if interpreted here as
it was in our prior decisions. Accordingly,
without even a break in syntax, the Court
rejects “a literal construetion of § 703(a)” in
favor of newly discovered “legislative histo-
ry,” which leads it to a conclusion directly.
contrary to that compelled by the “uncon-
tradicted legislative history” unearthed in
McDonald and our other prior decisions.
Now we are told that the legislative history
of Title VII shows that employers are free
to discriminate on the ‘basis of race: an
employer may, in the Court’s words, “tram-
mel the interests of the white employees” in
favor of black employees in order to elimi-
nate “racial imbalance.” Ante, at 2730.
Our earlier interpretations of Title VII, like
the banners and posters decorating .the
square in Qceania, were all wrong.

As if this were not enough to make a
reasonable observer question .this Court's
adherence to the oft-stated principle that
our duty is to construe rather than rewrite
legislation, United States v. Rutherford, 442
U.S. 544, 555, 99 S.Ct. 2470, 2477, 61 L.Ed.2d
68 (1979), the Court also seizes upon § 703(j)
of Title VII as an independent, or at least
partially independent, basis for its holding..
Totally ignoring the wording of that sec-
tion, which is obviously addressed to those

charged with the responsibility of interpret- _|222

ing the law rather than those who are sub-
ject to its proscriptions, and totally ignoring
the months of legislative debates preceding
the section’s introduction and passage,
which demonstrate clearly that it was en-
acted to prever_lt precisely what occurred in

" holding, are not ‘even mentioned, much less
distinguished, by the Court. :
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thig::ease,' the Court infers from .§ T03(j)
that “Congress chose: not. to ‘forbid“all vol-
untary ‘race-conscious aﬁﬁrmatwe action.”

Anté; at 2729. Vo

Thus, by a tour de force remmlsoent not
of jurists “such as Hdle," Holmes, ~and
Hughes, but of eSca:pé‘artlsts such as Houd-
ini, the Court “eludes cfear statutory lan-
guage, “uncontradicted” legislative hlstory
and uniform precedent in concludmg t.hat
employers are, after all, permltted to con-
snder race in making employment decmons.
It may be that one or miore of the pnnclpal
sponsors of Title VII would have preferred
to see a provision allowmg preferential
treéatment 'of - minorities : written - into the
bill. “ Such'a pro\nsmn ‘however,- -would have
to have been expressly or. 1mp11edly exoept—
ed from Title VII's explicit prohibition .on
all racial discrimination in employment.
There'is rio such exception in the'Act. And
a reading of the leglslatwe debates cohcern-
ing ‘Title’ ViI, in. which proponents and op-
ponents alike umfermly denounced diserimi-
nation in favor of, as well as discrimination
dgainst, Negroés, demonstrates clearly that
any legislator harbormg an unspoken desire
for such a provision could not possibly have
succeeded in enacting it;igto law, - . .,

[

T

7 The Office, of I-‘ederal Contract Comphance
(OFCC) subsequently renamed the Office of
Federal Contract : Compllance Programs
(OFCCP). is an arm of the Depar;mem of Labor
responsible . for _epsuring - . compliance by
, Government’ cor\tractore wnh the -equal, em-
ployment opportunity requirements estabhshed
. by Exec.Order No. 11246, 3 CFR 339 (1964—
1965 Comp.), as amended by. Exec. Order No.
11375 3 CFR 684 (1966—1970 Comp, ), and by
. Exec.Order No 12086, ,3 CFR 230 (1979).

. Executive Order No.; 11246, as amended re-
wqulres all -applicants for federal.-contracts to
-refrain from employment discrimination and to
“take affirmative action to ensure-that -appli-
; cants :are -employed, and that. ernployees “are
-treated during employmeat,: without, regard to
their race, color,-religion, sex or hational ori-
gin.” § 202(1), 3 CFR 685 (1966-197C Comp.),
note following 42.U.8.C..:§ 2000e. '.The Execu-
-tive Order-empowers the Secretary of Labor to
issue rules and reguiations necessary and ap-
-propriate to. achieve.its purpose.: He, in tuin,
- has delegated most. enforecement: duties to:the
OFCC. * See 41 CFR § so-zo Tet. seq.; § 60—2 24
(H9T8Y.

Grovatabs

St et I s

Kalserg opened its Gramercy, La., pIant m
1958, ‘Hécause the Gramercy famhty had no
dpprentlceshlp or in-plant craft t.rammg
program, Kaiser hired as craftworkers only
persona!with prior craft experience. "De-
spite. Khiser's ‘effofts 'to’ locate and hire
trained black craftsmen, few were available
in'the Gramercy area, and ay a consequetice,
Kaiser’s craft positions weré. manned almost
exclusively. by whites.  In February 1974;
uider pressure from the Office of Federal
Contract - Compliarice 1o increase ‘minority
representstion i# craft positiong fat its vari- _jezi -
ous plants,? and hoping to deter the filing
of emp]oyment discrimination claims by mi-
norities, Kaiser eéntered into"a collective-
bargalmng ag’reement with _the Umted
Steelworkers : of . America (Steelworkers}
which created 4 new on-the-job craft train-
ing program at 15 Kaiser facilities, includ-
ing the ‘Gramercy .plant.; The agreement
required ‘that no less “thanone minority
applicant be admltted to the training pro-
gram for every nonminority applicant until
the percentage of blacks in eraft positions
equa.led “the percentage of blacks in the
local work force Eli hlhty for the craft

The afflrmatme actlon program mandated by
ALCFR § 60-2 (Revised Order No. 4} for non-
constructlon contractors requires a . “utiliza-
" tion™. st.udy to determine minority representa-

_tion in ‘the work force. .Goals for hiring and
. promotion must be set to overcome any. “under-
—utilization” found to exist. .

- The OFCC emplays the “power of the purse
to .coerce acceptance of its affirmative action
plans _Indeed, in this litigation, “the district

J-s:our,t found that the 1874 collective bargaining
-agreement reflected less of a desire on Kaiser's
.-part.to train black craft workers than a self-in-

r.lerest in satlsfymg the OFCC in order to retain
Iucrative gavernment contracts.”- 563 F.2d
216,226 (CA5 1977)..

3. The pertinent portions of the collectlve-bar-
 paining dgreemient ‘provide:
“fit is further agreed that the Joint Oomm:ttee
‘will specifically review the minority representa-
- tion in the existing Trade, Craft and Assigned
- Maintenance classifications, in the plants set
forth- below,:and;” where necessary, establish
‘certairi goals” and' time’ tables ‘in - Order to
-achieve a desired minority ratio: . i
: -#IGramercy Works listed, among others]
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Jg'zi training programs was to be determined on

the basis of plant seniority, with black and
white applicants to be selected on the basis
of their relative seniority within their racial
group. o

Brian. Weber is whlte He was hlred at

Kaiser's Gramercy plant in 1968. In April

1974, Kaiser announced that it was offering
a total of nine positions in three on-the-job
training . programs for skilled craft jobs,
Weber applied for all three programs, but
was not selected. The suecessful candi-
dates—five black and. four white appli-

{225 cants—were chosen in accordhnce with the

“As apprentice and craft jobs are to be filled,
the contractual selection eriteria shall be ap-
plied in reaching such goals; at a. minimum,
not less than one minority employee will enter.

for every non-minority employee entering until -

the goal is reached unless at a particular time.
there are insufficient available qualified minori-.
ty candidates, .

- “The term ‘minority’ as used heein shall be as

defined in EEOC . Reporting Requirements.”
415 F.Supp. 761, 763 (ED La.1976).

The “Joint Committee” subsequently ‘entered
into a *Memorandum of Understanding” estab-
lishing a goal of 399 'as the percentage of
blacks that must be represented in each “craft
family” at Kaiser's Gramercy plant. Id, at
764. The poal ‘of 39% minority representation
was based on the percentage of mmority work-

" ers available in the Gramercy area. :
" Contrary to the Court’s assertion, it is riot at
‘all ctear that' Kaiser's ‘admission quota is a
“temporary measure . not intended to
maintain racial balance.” Ante, at 2730. Den-
nis E. English, industrial relations superintend-
ent at the Gramercy plant, testified at trial:
“*“Onee the goal is reached of 39 percent, or
" whatever the figure will be down the road, |
think it's subject to change, once the goal is
reached in each of the craft families, at that
time, we will then revert to a ratio of what that
percentage is, if it remains at 39 percent and
we attain 39 percent someday, we will then
continue placing trainees in the program at
that percentage. The idea, again, being to have
a minority representation in the plant that is
equal to that representation in the community
work force population.” App. 69... . .

4, In addition to the April programs, the compa-
ny offered three more training programs in
1974 with -a total of four positions. available.
Two white and two black employees were se-
lected for-the programs, which were for “Air
Conditioning Repairman’ {one position), “Car-
penter-Painter” (two positions), and “Insula-
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50% minority admission quota mandated
under the 1974 collective-bargaining agree-
ment. - Two of the successful black appli-
eants had less senjority than Weber! Web-
er brought the instant class action® in the
United States District Court for the East-
ern Distriet of Loqlslana alleging that use
of the 50% minority admission quota to fill.
vacancies in Kaiser’s craft training pro-
grams violated Title VII's prohibition on
racial discrimination in employment. The
Dlst.nct Court and the Court of Appeals for
the Flfth Circuit ag'reed enjoining further,
use of racé as a cntenon in admitting appli-
cants to the craft tralmng prog'rams‘

‘tar' . (one posmon) Weber sought to bid for
the insulator trainee position, but he was not’
Lselected because that job was reserved for the
most senior quahfied blaclk employee !d at
s 46 ’

- The class was defined to include the following
employees .

_ “All persons employed by Kaiser Aluminum
& Chemical Corporation at its Gramercy, Loui-
-'siana, works who' are members of the United
~Steelworkers of America, AFL-CH) Local 5702,
who. are not members of a minority group, and
who have applied for or were eligible to apply
for on—the-Job training programs since Febru-
ary 1, 1974.” 415 F.Supp., at 763.

6. In upholding the District Court’s injunction,
the Court of Appeals affirmed the District
Court s findmg that Kaiser had not been guilty
of any past discriminatory hiring or promotion
at |tsAGramercy plant. The court thus conclud-
ed that this finding removed the instant litiga-
“tion from this Court’s line of “remedy” deci-
sions authorizing fictional seniority in order to
" place proved victims of discrimination in as
good a position as they would have enjoyed
absent the discriminatory hiring practices. See

“ Franks v: Bowman Transp. Co., 424 U.S. 747,
96 S.Ct. 1251, ‘47 L.Ed.2d 444 (1976). “In the
absence of prior discrimination,” the Court of

. Appeals observed, “a racial quota loses its
character as an equitable remedy and must be
- banned as an unlawful racial preference pro-
- hibited by Title VI, §§ 703(a) and (d). Title V1I
outlaws preferences for any group, minority or
majority, if based on race or other impermissi-
ble classifications, but: it does not outlaw pref-
-erences favoring victims of  discrimination.”
563 F.2d, at 224 (emphasis in original). "Nor
was the Court of Appeals moved by the claim
that Kaiser's discriminatory admission quota is
justified to correct a lack of training of Neproes
- due to past societal discrimination: **Whatever
other effects societal discrimination may have,
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’Were Oongress to.akt today speeifically to
prohibit the type :of:racial ‘discrimination’
suffered -by. Weber, it would.:be -hard

pressed to draft language better failored to
the task than that found in§ 703(d) of Tlt.le
VIE, oL PR

“It shall be ap unlawful employment,
. ,practlce for any employer labor organiza-.

tion, or _]omt labor-management commlt-

tee controilmg apprentleeshlp or other_
' training ‘or retraining, including on-the-_f
“Job" training programs " to discriminate’
‘against aly ' individual* because “of his

race, “color, religion, sex, or national ori-

gin in- admission " to] or “employment i,
“ any program established ‘to provide ap-

_prenticeship or other training.”, 7$ Stat.
256, 42 US,C. § 20002(d). 1 - o

_1321_) Equally “suited "to " the " task wouid be

§ 703(a)2), which makes it unlawfu[ for an
employer o classify hlS employeesu in a.ny

it has had--—by the specific f‘mdmg of the court
below—ao effect on the seniority of any party
here.” Id., at 226.{emphasis in original). Fi-
nally, the Court of Appeals rejected the argu-
-ment.that Kaiser’s, admission quota does not
violate Title VII because it is sanctioned, indeed
-compelled, by: Exec.Qrder No. 11246 and regu-
-lations issued by the OFCC mandating affirma-
_tive action by all Governiment contractors. . See
+n.i 2, supra. Citing Youngstowr: Sheet & Tube
. Go.: v. Sawyer; 343 U.S. 579, 72-5.Ct. 863, 96
~L.Ed.. 1153 (1952), -the .court concluded: that
[i}f Executive Order:I1246 mandates a racial
quota for admission to on-the-job- training by
-Kaiser, in- thé absence of any prior hiring or
. promotion discrimination, the Executive Order
~must fall:before this direct congressional prohi-
-bition [of § 703(d)] > 563 F.2d, at 22? (empha-
+sis in-original), - Y

" ‘Judge ‘Wisdom, 'in dissent, argued that “[{if
“an affirmative action plan, adopted in a cotléc-
“tive bargaining agreement, is'd'redsonable rern-
iedy ‘for an’ arguable violatidn ‘oF Title VI 1t
should be upheld,” ‘fd. at ‘230" The United
‘States, in its brief before this Court; und Mr.
“Justice "BLACKMUN, anté, at’ 2730 largely
"adopt Judge Wisdom's ‘theory, Which’ appareht-
ly rests on the conclusion that ‘an’ employer‘ is
free to correct arguable discrimination’ agalnst
*his black émployees by adopting miedsures tlhat.
he knows will discriminate aéainét his wh:te
employees '

7.. .Section 703(a)(l) provldes the thu‘d express
prohlbmon in Title V11 of Kaiser’s discriminato-
ry admission quota er: ! :

"’I el gt

way which would deprive or tend to deprive
any individual of employment opportunities
or atherwise. pdversely affect his status as
an- employee, because of such individual’s
race, colar, religion, sex, or national origin.”
78' Stat. 255, 42 USC. § 2000&—2(3.)(2)7;

Ent.lrely eonsnstent. w1t.h ‘these ‘two ex-
press. prohlbltzons is the language of‘
§ 703(j) of Title VII which provides that
the Act is not to. be interpreted “to, require
any employer > to grant preferen-
tial treatment to ‘any. individual or to any
group because of the race .4 ... .of
such individual or group” to correct a racial-
imbalance in the employer's work forge. 42
U‘SC § :2000e—2(j).¥ ~Seizing on the word

“require,” the Court_jinfers that Congress 2

must have intended to “‘permit” this type of
racial discrimination. - 'Not only is this read-
ing of § 703(j) outlandish in the light of the
flat prohibitions of §§ 703(a) and (d), but

et shall Be ant unlawful ernployment practice
' for ‘an empioyer—— e
(1) to fail or refuse to hn'e or to discharge
‘any individual, ‘or otherwise ‘to discriminate
against any Individual with respect to his com-
pensation, 'terms, ¢onditions, -or privileges of
employment, because of such individual's race,
- color,. religion, -sex, . on. national origin . -, ."
78 Stat. 255,.42 U.S.C.: § 2000e-2(a)1). -

8. The full text'of § 703(j), 78 Stat. 257, 42
U s, C. § 2000e-— 2(_1), provides as follows : ‘; )
"Nothmg contained in this mie shall be inter-
V_preted to require any employer, ‘employment
'agency. labor orgamzahon. or joint labor-man-
_agement comrmttee subject to this title to grant
preferenhai treatment. to any individual or to
_any group because of the race, color, religlon
sex, or; national origin of such.individual or
,group on account of an u'nbaiance which may
"exist with respect to the total number or per-
' centage of persons of.any race, color, religion,
_sex, or national, origin employed by any em-
. ployer, referred or classified for employment by
any employment agency or labor organization,
admitted to membershlp or classified by any
labor orgamzanon, or admitted to, or employed
in, any apprenticeship or other training pro-
gram, in comparison with the total number or.
.percentage of persons. of such race, color, “reli-
gion, sex, or national origin in any community,
- State, section, or other area, or in the available
work force m any communlty. State, sectlon,‘or
other area.” . ey e .

1o R AR R o
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also, ag explained in Part 1III, it is totally
belied by the Act’s legislative history.
‘Quite simply, Kaiser's racially-discrimina-
tory admission quota is flatly prohibited by
the plain language of Title VII. This nor-
mally dispositive fact,® however, gives the
Court only momentary pause, An “inter-
pretation” of the statute upholding Weber’s
claim would, according to the Court,
*‘bring about an end completely at vari-
ance with the purpose of the statute”
Ante, at 2727, quoting United States v.
Public Utilities Comm’n, 345 U 8. 295, 315,
73 S.Ct. 706, 718, 97 L.Ed. 1020 (1953). To
support. this conclusion, the Court calls upon
the “spirit” of the -Act, which it divines
from passages in Title VII's legislative his-

" 8. “If the words are plain, they give meaning to
the act, and it is neither the duty nor the.

privilege of the courts to enter speculative
fields in search of a different meaning.

.. . . [W]hen words are frée from doubt
‘they must be taken as the final expression of
the legislative intent, and are not to be added to
or subtracted from by considerations drawn

. from any extraneous source.” . Cami-
'nem v. United States, 242 U.S. 470, 450, 37
S.Ct. 192, 196, 61 L.Ed. 442 (1917).

10. In holding that Title VII cannot be interpret-
ed to prohibit use of Kaiser's racially discrimi-
natory admission quota, the Court reasons that
it would be “ironic” if a law inspired by the
history of racial discrimination in employment
against blacks forbade employers from volun-
tarily discriminating against whites in favor of
blacks. 1 see no irony in a law that prohibits
all '\(oluntary racial discrimination, even dis-
crimination directed at whités in favor of
blacks. The evil inherent in discrimination
against Negroes is that it is based on an immut-
able characteristic, utterly irrelevant to em-
ployment decisions, The characteristic be-
comes no less immutable and irrelevant, and
discrimination based thereon becomes no less
evil, simply because the person excluded is a
member of one race rather than another. Far
from ironic, I find a prohibition on all preferen-
tial treatment based on race as elementary and
fundamerital as the principle that “two wrongs
do not make a right.”

11. The only shred of legislative history cited by
the Court'in support of the proposition that
“Congress did not intend wholly to prohibit
private and voluntary affirmative action ef-
forts,” ante, at 2728, is the following excerpt
from the Judiciary Committee Report accompa-
nying the civil rights bill reported to the House:

443 US. 228

tory mdlcatmg that enactment of the stat-
ute was prompted by Congress’ desire “‘to
open employment opportunities for Negroes
in occupations which [had] been traditional-
ly closed to them."” Ante, at 2728, quoting
110 Cong.Rec. 6548 (1964) (remarks of Sen.
Humphrey).® But the legislative history

invoked by_jthe Court to avoid the plain _je2e

lang'ua.ge of §§ 703(z) and (d) slmply misses
the pomt. To be sure, “the reallt.y of em-
ployment discrimination agamst Negroes
prov1de,d. the primary impetus for passage
of Title VII. But this fact by no means
supports the proposition that Congress in-
tended to leave employers free to diserimi-
nate against white persons.! In most

“No bill can or should lay claim‘to' eliminat-
ing all of the causes and consequences of racial
and other types of discrimination against mi-
norities. There is reason o believe, however,
that national leadership provided by the enact-
ment of Federal ‘legislation dealing with the
most troublesome problems will create an at-
mosphere conducive to voluntary or local reso-
fution of other forms of discrimination.” H.R.
Rep.No.914, 88th Cong., '1st Sess., pt. 1, p. 18
(1963), U.S.Code Cong. & Admin.News 1964, p.
2393 (hereinafter H.R.Rep. ). quoted ante, at
2728,

The Court séizes on the italicnzed language to
support its conclusion that Congress did not
intend to prohibit voluntary imposition of ra-
cially discriminatory employment quotas.. The
Court, however, stops too short in its reading
of the House Report. The words immediately
following the material excerpted by the Court
are as follows: :

“It is, however. possible and necessary for
-the Congress to enact legislation which prohib-
its and provides the means of terminating the
most serious types of discrimination. This
H.R. 7152, as amended, would achieve in a
number of related areas. It would reduce dis-
criminatory obstacles to the exercise.of the
right to vote and. provide means of expediting
the vindication of that right. It would make it
possible to remove the daily affront and humili-
ation involved in discriminatory denials of ac-
cess to facilities ostensibly open to the general
public. It would guarantee that there will be
no discrimination upon recipients of Federal
ﬁnanc:al assistance. It would prohibit discrim-
ination in employment, and provide means to
expedite termination of discrimination in public
education, It would open additional avenues to
deal with redress of denials of equal protection
of the laws on account of race, 'color, religion,
or national origin by State or lbcal authorities.”
H.R.Rep., pt. 1 p. 18 (emphasis added). -
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Clte as 99 5.Ct. 2721 (1978
"_I230 _semses, " [IJegislative - history .- 1 . .ois

more vague .than the statute we are called
upon to interpret.”. supra, at 320, 73 8.Ct.,
at 720 (Jackson, 3., concurring).-. Here, how-
ever, the legislative history of Title VII is

as clear as the language of §§ 703(a) and
(d), and it 1rrefut.ably demonstrates that
Congress ‘meant precisely’ what it said in
§§ 703(a) and (d)—that no racial discrimina-
tion in’ employment is permissible under
Title VII, not even preferential treatment
of minorities to correct racial ‘imbalance.
e LT [T T S T
RIS SRR | ¢ TREANTR Y R
““Tn-undertaking to review the’legislative
histéry of Title VII, T am mindful that the
topic hardiy makes for Tight reading, [but 1
am also fearful that nothing short of a
thorough exammatlon of the congressnona]
debates will fully expose the magnitude of
the Court’s’ mlsmterpretatlon of Congress
mtent

- Rk SR R PR

O R
Crmeppeda s A e

Introduced on the floor of the House of

Representatives on June 20, 1968, the bill—
H.R. T152—that ultimately became the Civil
nghts Act of 1964 contained no compulsory
provisions dlrect.ed at private discrimination
in employment. . The bill was promptly re-
ferred to the Committee on the Judiciary,
where it was amended to include Title VIL
With 'two exceptions, the bill reported by
the House Judiciary Committee contained
§§ 703(a) and (d) as they were ultlmately
enacted. Amendment.s subsequently adopt-

.. ‘When thus read in context. the meanmg of
- the italicized language in the Court’s excerpt of
the House Report becomes clear. By dealing
with “the most serious types: of discrimina-

- tion,” .such .as discrimination in voting, public
accommodations, employment, etc., H.R. 7152
~would hopefully inspire “voluntary or local res-
olution of other forms of discrimination,” that
is, forms other than discrimination in voting,
public accommodations, employment, etc.

One can .also :infer from the House Report
~that the Judiciary Committee hoped that feder-
=al legislation would inspire voluntary elimina-

tion of discrimination against minority groups

..other than those protected under.the bill, per-

" haps the aged and handicapped to name just

~two. In any event, the House Report does not

98 8.Cr.—T7i

ed oni the House floor added § ‘703's prohibi-
tion - against i. sex~ discrimination -and
§703(d)’s coverage of "on-the-_]ob training.”

““After noting that “[t]he purpose of [Tltle
VII] is to eliminate” . dlscnmma-
tion in ‘employmient baeed on race,’ “colot,
rehg'lon, or national ongm, “the Judlclary.

Committee’s Report simply paraphrased the -

provisions of Title VII without elaboratlon
H.R.Rep., pt. 1, p: 26 USCode Cong. &
Admin.News 1964, p 2401 In & separate
Minority Report, however, opponénts of the
measure on the Commlt.bee advanced a line
of attack which was relterated throughout
the debates in bot.h the House and Senate
and which ultamately led to passage of
§ 703(]) Notmg that the word "dlscnmlna-
tion” was nowhere defined in H.R.7152, the
Minority Report’ charged that the absence
from Title VII of any reference to “racial
imbalance” was a “public relations” ruse
and that “thé administration intends to rely
ipon’ its’ 'own construetion of ‘discrimina-
tion’ as includmg the lack 'of racial balance

. "H.R.Rep.; pt. 1, pp. 67-68, U.S.
Code Cong & -Admin.News 1964, p..2436.
To demonstrate how the bill would operate
in practice, the Minority Report poented a
number of hypothetical employment situa-
tions, concluding in. each example that the
employer “may- be forced to hire according
to Face, ‘to racmlly ‘balance’ those who work

for_Lhim in every job classification or be in _f232

violation of Federal law.” d., at 69, U.S.
Code Cong. & Admin.News 1964, p. 2438
(emphas:s in ongmal) 12

) support the ‘Court’s propos1t10n that Congress
by banning racial discrimination in employ-
ment, intended to permit racnal discrimination
m employment..

Thus, exammation of the House Judlclary
Comtmttee s report reveals that the Court's in-
terpretatlon of Title VII, far from being com-
"pelled by the Act's legislative history, is utterly
without support in that legislative I'ustory In-
_.deed, as demonstrated in Part 11, ,mfra. the
“Court’s interpretation of Title VII is totally re-
futed by the Act's legislative hlstory

12. One.example has pamcular reIevance to the
instant litigation:
“Under the power gramed in this bill, if a
carpenters’ hiring hall,:say, had 20 men.await-
ing call, the first .10 in' seniority being white
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- When H.R. 7152 reached the House floor,
the opening speech in support of its passage
was delivered by  Representative Celler,
Chairman of the House Judigiary Commit-
tee and the Congressman responsible for
introducing the Ieg’islat'ion A portion of
that speech responded to criticism “serious-
ly mispepresent[ing] what the bill would do
and grossly distort[ing] its effects” o _

. “[TThe charge. has been made tha.t. the

Equa] Employment Opportumty Commls-

sion to be established by title VII of the

bill would have, the power to prevent a
.Ibusmess from employmg and promoting
the people it wished, and that a ‘Federal
"inspector’ could then order lhe hu'mg and
promotlon only of employees of certain

races or. religious groups. This descrip-
_ tien of the bl“ is entlrely wrong

Ld

A

_“Even [a) court could not order that

"any preference be given, to any particular

race, religion or: other group, but would
. be limited to.ordering an end of discrimi-

‘carpenters, the union could be forced to pass
them over. in favor of carpenters beneath them
in seniority but of the stipulated race. And if
the union roster did not contain the names of
‘the carpenters of the race needed 'to ‘racially
--balance’ the job, the union agent must, then, go
. into the street and recruit members of the stip-
. ulated race in sufficient number to comply with
Federal orders, else his local could be held in
-violation of Federal law.”. H.R.Rep., pt. 1, p.
71 .U.S.Code Cong. & Admm News 1964, p.
. 2440,

From this and other examples, the Minonty
Report concluded: “That this is in fact, a not
too subtle system of racism-in-reverse cannot
be successfully denied™ Id., at 73, U.S. Code

" Cong. & Admii:News 1964, p. 2441.

Obviously responding to the Minority Re-
port’s charge that federal agencies, partlcularly
the Equal Employment Opportunity Commis-
sion would equate “discrimination” ‘with “ra-
cial imbalance,” the Republican sponsors of the
‘bill on the Juchcnary Committee stated"in a
separate Report:

“It must also be stressed that the Comiiis-
sion must confine its' activities to correcting
abuse, not promoting equality with mathemati-
“cal certainty.” In this regard, nothing in the
t:tle permits a person to demand employment.

: ) Internal affairs of employers and la-
bor organizations must not be interfered with
except to the limited extent that correction is

“ natlon. The statement . that :a. Federal

inspector could order the employment and
. promotion’only of members. of a specific

-racial or: religious group is therefore pat-
ently erroneous . : :

ERNEN | ‘A*-'x.".‘. ;
“.: < The Blll would do no more

" than prevent . employers from

_ diseriminating agamst or in favor of

workers because of their race, religion, or
‘national origin.

“It is likewise not true that the Equal
Employment Opportunity Commission
would have power to rectify existing ‘ra-
cial or religious imbalance’ in employ-l
ment. by requiring the hiring of certain
people without regard to their qualifica-

,tions simply because they are of a given

- race or religion. Only actual discrimina-
- tion could be stopped.” 110.Cong Rec

1518 (1964) (emphasis added).

Representative Celler's construction of Title
VII was repeated by several other support-
ers during the House debate.®

requu‘ed in discrimination practices. ' Its pri-
| mary task is to make certain that the channels

of employment are open to persons regardless

of their race and that jobs in companies or
' membership in unions are strictly filled on the
" biasis of qualification.” Id., pt. 2,'p. 28.

The Republican supporters’ of the bill con-
cluded their remarks on Title VII by declaring
that “[a]il vestiges of inequality based sotely on
race must be removed . . ..” Id, at 30.

13.” Representative Lindsay had this to say:

“This legislation . . . does not, as has
been suggested heretofore both on and off the
floor, force acceptance of people in

“jobs' . . ' because they are Negro. It does

not impose quotas or any special privileges of

- ‘seniority or acceptance. There is r'lothing
whatever in’ this bill ‘about racial balance ‘as
appears so frequently in the minonty report of
the Committee. ' - -

“What the bill does do is prohublt discrimina-
~:tion because of race: . 110-Cong.Rec.
1540 (1964). R T :

Representative Minlsh added “Under title
V11, employment will be 'on the basis of merit,
‘not of race.. This means that no quota system
will be set up, no one will e forced to hire
--incompetent help because of race or religion,
and no one will be given a vésted right to
.demand employment for a certain job." Id., at
1600. . Representative Goodell, answering the
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Cite as 89 S.C1. 2721 (1979)
_l23¢ _3Thus, the battle lines - were drawn early in

the legislative struggie over Title VII, with
opponents of ‘the -measure charging :that
agencies of the Federal Government such as
the: Equal Employment Opportunity Com-
mission (EEOC), by interpreting the word
“digerimination” to mean the existence of
“racial imbalance,” would “require” em-
ployers to grant preferential treatment to
minorities, and ‘supporters' respondmg that
the' EEOC would be granted no such power
and that, indeed, Title Vil prohibits dis-
cnmmatlon ‘in favor of workers because of
their race.” Supporters of H.R. 7152 in the
House ultimately prevalled by a vote of 290
to 130, ‘and the ‘measure was sent to the

E'r-Senat.e to begin what became _the ‘Iongest

debate in that body 5 h1story

v

phiases: 'the debate on sending the bill to
Committee, the general debate on the'bill
prior to’ ‘Inivocation of cloture, and the de-
babe followmg cloture.

. charge that Tltle Vll would be: mt.erpreted
requir(e]. a racial balance,” id, at 2557, re-
sponded: “There is nothing here as a matter of
legislative history that would require racial bal-

- ancing. oty We. are not; talking about a
union having to balance its membership or an

- emiployer having to balance the number of em-

- ployees..,:There is no quota involved. It is a
métter of an- individual’s rights having been
- violated, charges having been brought, investi-
~gation-carried out and conciliation having been
attempted and then proof in court that there
.;was discrimination and .denial of rights on the
.basis -of race or color.” . Id., at 2558. After
- H.R. ;7152 -had. been passed and sent to the
Senate, Republican supporters of the bill in the
House prepared an interpretative memorandum
.. making elear that “title VII does not permit the
-.ordering of racjal quotas in businesses or un-
_ions. and .does .not _permit_interferences -with
seniority rights of employees or union mem-
bers.” . Id, at 6566 (emphasis added). )

4. Eleven Members did not vote,

15. Contmumg with thelr exchange, Senators
Hill and _Ervin. broached the. subject of racial
‘balance: .

. »Mr. ERVIN.- So if the Comrmssioner .
-should be joined by another tnember of .the
Commission in the finding that the employer

“The Senate debate was broken into thiree

R R Jl SRR ST A P
When ‘debate on’ the ‘motion to refer ther
bill 'to-Committee. opened, ‘opponénts of Ti-.
tle VII in the Senate immediately-echoed
the fears expressed by their counterparts'in:
the House, as is demonstrated by the fol-
lowing’ colloquy between Senators HI“ and
Ervingo 7 e : :
Y 4Mr. ERVIN I mvnte attentlon 'bo
Sectlon [703(9.)] '

. . +

' “I ask the Senator from Alabama 1f the
_ Commission could not tell .an employer
_that he had too few employees, that he.
had limited his employment, and enter an
order, under [Section 703(a)], requiring
him to hire more persens, not because the
employer thought he needed more per-
sons, but because the Commission wanted
'to_compel him to _employ persons of a
: partlcular race.
... “Mr. HILL. The Senator is correct.
" That power is wrltt.en into the bill. The
N employer could be forced to hire addition-
“‘al persons . R () CongRec
" 4764 (1964)5 ‘

had too high a percentage, in the Commission"s
judgment, of peréons of the Caucasian race
.working in his business, they could make the
employer éither hire, iri ‘addition to his present
“employees, an extra number of Negro:employ-*
ees, or compel him to fire employees of the
‘Caucasian race in order to make a place for
Negro employees? « -~~~ '
" “MT. HILL. ' The Senator is orrect, although
the employer might not need the additional
employees, and although they might bring his
business. into_. bankruptcy 110 Cong Rec.:
4764.(1964). -
;- This view was reiterated by Senator Robert-
son; FEEE P
i (1 contemplated by _this tule that the per-
. centage of colored and white populatlon in a
community shall be in similar percentages in
every business establlshmem that emplays
over 25 persons. Thus. if there were 10,000
colored persons ina city and 15,000 whites, an
employer with 25 employees woutld, in order to
overcome racial imbalance, be required to, have
%10 colored persorinel and 15 White. And if by
“chance that employer had 20 colored employ-
ees, he would have to fire 10 of them in order
“to rectify the situation. Of course, this works
“‘the other way around where whites would be
fired.” Id., at 5092. '
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_lass_|Senator Humphrey, perhaps the primary

_Jzm

moving force behind H.R. 7152 in the Sen-
ate, was the first to state the proponents’
understanding of Title VII.. Responding to:
a political advertisement charging that fed-
eral agencies were at liberty to dnterpret.
the word “discrimination™ in Title VII to
require racial balance, Senator Humphrey
stated: “[T]he. meaning of racial or reli-
gious discrimination is perfectly clear. . .
(I}t means a distinction in treatment given
to different individuals because of their dif-
ferent race, religion, or national origin.”
Id, at 5423 Stressing ‘that Title VII
“does ot limit the employer’s freedom to
hire, fire, promote or demote for any rea-
sons-—or no reasons—so long as his action is
not Lbased on race,” Senator Humphi‘ey fur-
ther stat.ed that “nothing in the bill would
permit any official or court to’ reqmre any
employer or labor union to g'lve preferentlal
treatment to any minority group.” Ibid."

'After 17 days of debate, the Senate voted
to take up the bill directly, without refer-
ring it to a committee, Id,, at 6455, Conse-
quently, there is no Comm:ttee Report in
the Senate

Forma‘l debate on the ments of H R 7152
began on March 30 1964 Supporbers of
) Senator Humph_rey x_nterrupted Se_netor. Rob-

ertson's discussion, responding: .“The bill does
. not require.that at all. If it did, 1 would vote

apainst it . There. is no percentage
. quota.” [bid.. IR L b
18. *This view was relterated two days later in

the “Bipartisan Civil Rights Newsletter” dis-
‘tributed to the Senate on March 19 by suppon-
ers of H R. 7152:

“3. Defimng discrimination Critics of the
“civil rights bill have charged that “the word
‘discrimination’ is leﬂ undefmed in the bili'and
therefore the door is open for fnterpretanon ‘of
th:s term accordmg to ‘whim’ or caprice.”

"‘There IS no sound basns for uncertaimy
about the meaning of discriminatmn in the con-
,text of the civil rights bill. It means a distine-
thl’l in treatment given to dlfferent mdw:duals
_because of their different race, rellglon. or pa-
tional origin.” Id, at 7477 .
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the bill in the Senate ‘had made élaborate
preparations for ‘this second round. ~Sena-
tor Humphrey, the majority whip, and Sen-:
ator' Kuchel, the minority whip, were select~
ed as the bipartisan floor managers on the
éntire civil rights bill. Responsibility -for
explaining and defending each important
title of the bill ‘was placed on bipartisan
“captains.” Senators Clark and Case were
selected as the bipartisan captains responsi-
ble for Title VII. Vaas, Title VII: Legisla-
tive History, 7 B CInd & Com.L.Rev. 481,
444445 (1966) (heremafter Title VII: Leg-
islative History).

In the opening speech of the formal Sen--
ate debate on the bill, Senator Humphrey,

addressed the main concern of Title |VII's J23s

opponents advmmg that not only does Title
VII not require use of racial quotas, it does
not permit their use. “The truth,” stated
the floor leader of the bill, “is that this title
forbids discriminating against .anyone on
account of race. This is the elmple and
complete truth about fitle VIL” 110 Cong.
Rec. 6549 {1964). Senator Hump_hrey con-
tinued:
“Contrary to the allegatlons of some -
- opponents of this title, there is nothing in
"it that will give any power to the Com-
mission or {6 any court to require hiring,
flrmg, or promotlon of employees in order

17 Earher in the debate. Senator Humphrey
« had introduced a newspaper article quoting the
‘answers of a Justice Department “expert” to
‘the “10 most commonly expressed objections
:to [Title VII)." Insofar as is pertment here, the
" article stated: » .

™ " “Objection: The law would empower Federal
“‘inspectors’ to require employers to hire by

“race. White people would be fired to make
room for Negroes, Seniority rights ‘would be
" destroyed.

“Reply: The blll requu'es no'such thing, The
five-member Equal Employment Opportunity
Comrmssmn that would be created would have
'no powers to order anything.

*. . . 'The bill would not authorize any-
one to order hiring or firing to achieve racial or
religious balance. An employer will remain

“wholly free to hire on the basls of his needs and’

“‘of the job candidate's qualifications. What is
prohibited is the refusal to hire someone be-
cause of his race or religion.. Similarly, the law
‘will have ho effect on umon semonty nghts
“Id., at 5094.
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..1o. meet. a;racial fquota’ or to. achieve a such matters: .. ..:.,: the bill now before
..eertain’ raqra] balance. .. us.: is eolor-bhnd " . Id, at 6564

~“That. bugaboo has been brought up a
dozen times; but-it is’ nonexistent.. In
- fact, the very-opposite is true. - Title VII
. prohibits. discrimination. In effect, it
‘says that race, religion and national ori-

gin are not to be used as the basis for:

. hiripg and firing. Title VII is designed

. to encourage hmng on the basis of ability:
,and qualifications, not race or, rehg'lon :

Ibid. (emphasis added)...

At the -elose of his speech, Senator Hum--
phrey -returned briefly to.the subject of
erployment quotas: “It is claimed that the:
bill ‘would require racial quotas for all hir-

ing, when in fact it provides that race shall

not be -4 basis for makmg personnel deci-;

sions.” - Id., at 6553.

. Senator, Kuche! dellvered the second ma-
jOl" speech in_ support of HR, 7152
addressing the cancerns of the - oppos:t.lon,
he observed that “[nlothing could be fur-
ther from the truth” than the charge that
“Federal inspectors” would be empowered
under. Title VII to dictate racial ‘balance
and preferentlal advancement of ntinorities.
Id,"at"8563." “SBenator Kuchel emphamzed
that Semonty r:ghts would in' no, way be
affected by Title VII:. “Employers and. la-
bor erganizations: could not discriminate in
favor of or againist a person because ‘of ‘his
raee, hls rellg-lon, or his nat.lonal orlgm In

18, In ebvmus reference to the charge t.hat the
viord “discrimination” in Title' VI would be
mterpreted ‘by federal agencles to mean the
"absence ‘of racial “balance, the mterpretatlve
memorandum stated:

"[Sectmn 703]. prohlbtts dlscrimination in em-
ployment because of race, color. rellglon, sex.
'or national orlgm It has been suggested that
the concept of dlscrlminat’ion s vague. " In fact
:t 1s ‘clear and simple’ and has po | hldden ineah-
mgs To discmmnate is’ to ma.ke a d:stlrlctaon.
“to make a difference in treatment qr favor, and
those distirictions or differences in tr atment or

*. favor which are prohibited by [Secnon 703} are:

~those-which.are based on:any five of the forbid-
den criteria: -race, color, religion, sex, and na-
< tional erigin.” :Id., at 7213 (emphasis added).
+. Earlier-in, his: speech, Senator Clark- intro-
; duced. & memorandum prepared at his request
by the Justice Department with the purpose of
responding to.criticisms of Titte VII leveled by

'(emphasns added) Sl

JA few.days later the Senate’s attention _jz23s

focused exclusively on Title VII, as Sena-
tors Clark and Case rose: to discuss the title
of H.R:"7152 :on which they 'shared floor
“captain” responsibilities. In an'interpreta-
tive memorandum submitted jointly to the
Senate, Senators Clark and Case took pains
to' refute the opposition’s charge that Title
VII. would result in preferential treatment
of minorities: ' Their words were clear and
unequivocal: . . .. - . .. S ‘
“There is no requn'ement in txtle VIL
. that -an employer maintain a racial bal--
.ance in his work force.. On the contrary,.
_any deliberate attempt to maintain a ra-
-cial balance, whatever such a balance
may be, would involve a violation of title
" VII because maintaining such a balance
would require an’employer to hire or to
refuse to-hire on the basis of race. It
- must be emphasized that discrimination is
prohlblted as to any individual.” Id., at.
721338

__|9f partlcular relevance to the mstant liti- _Ja40

gation-were their chservations regarding
seniority rights. “As if directing their com-
ments at Brian Weber, the Senators said:

~: “Title VII would 'have no effect on
&stabhshed senionty rights. “ts' efféct is
pmspectwe and not retrospective. Thus,

opponents of the | measure. particutariy Senator
Hnll With regard to racial balance thé Justice
Ij‘.)epartrrlem stated: .
“ " ““Finally, it has been asserted that title VIl
| would jmpose a requirement for ‘racial bal-
_ance.’ This is incorrect. There is no provision
ERIR t.itle VI . . that requires or
authnnzes any Federal agency or Federal court
to require preferentlal treatment for any indi-
. widual or, any group, for the purpose of achiev-
ing racial balance, i "No employer is
.'required to mamtam any, ratno of Negroes to
whites . .On the contrary, any deliber-
: ate attempt to rnaintain a given balance would
. almost certainly run afoul of title VII because it
would involve a failure or refusal to hire some
individual because. of his race, color, religion,
. sex, or national origin.  What title VII seeks to
accomplish, what the civil rights bill seeks.to
accomplish is equal treatment for all.” JId, at
7207. ‘ .
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for example, if a business has beén dis-
" eriminating in the past and as a result
has an all-white working force, when the
- title comes into effect the employer's ob-
ligation would be simply. to fill future
. vacancies on a :nondiscriminatory basis.
~He would not be cbliged—or .indeed per-
mitted —to fire whites in .grder to hire
Negroes, or to prefer Negroes for future
vacancies, or, once Negroes are hired, .to
give them special seniority rights at the
expense of the white workers hired earll-
er.”  Ibid. (emphasis added).?® .- -

241 _(Thus, with virtual clairvoyancé the Sen-
ate's leading supporters of Title VII antici-
pated -precisely the cirdumstances of this
case dfid advised their colleagues that the
type’ of minority preference employed by
Kmser would violate Title VII'S ban on

U B E R

19, A Justice Department .memorandum earlier
throduced by Senator Clark, see n. 18, supra,
"expressed the same view regardmg Title VII's

impact on seniority rights: of employees:

“Title VH would have no effect.on seniority
_rights existing at the time it takes effect. ., .

This would be true even in the case where

owing to discrimination prior to the effective

date of the title,-white wo'rkers had more se- _

- nigrity than Negroes.: ot [Alssuming
that seniority rights were bullt up over a period.
of time dunng which Negroes were not hired,
these fights would riot be sét’ aside by theé

.-takmg effect of title’VIL. Employers and labor
organizations would simply be under a.duty not
to dlscnminate against . Negroes because of
their race." 110 Cong.Rec. 7207 (1964). :

The interpretation of Title VIl contained in
the’ memoranda thtrodiced, by Senator Clark
totally refutes the Coust’s imphed suggesthn
that Title VII would prohibit an emplqyer from
discrimiriating on the basis of race i order to
maifitain a racial balance in His ‘work foreé, but

 would permlt him to do so in’'order to achiéve

‘racial batance. See ante, at 2730; and n. 7.
" The maintain-achievé' distinction’ is anafyti-

“cally ‘indefensible ‘in any ‘event. Apparently.
the Court is saying thit an-employer'is free io

“achieve d racially balanced work force by dis-

" criminating against whites,” but’ that once he
has reached his goal he'is no longer frée to

* discriminate in order to maintain that racial
‘balance. In other“words, once Kaiser reaches

"its goal of 39% minority réepresentation in craft

-‘positions at the Gramfrercy plant, it can no long-
-er consider raceé in"admitting employees into its
“on-the-job training programs, even if the pro-
grams become as “all-white™ as they were in
April 1974, '

racial discrimination.- To further' acéentu-

-ate the point, Senator Clark introduced an-

other memorandum dealing with’ common
criticisms of the bill, including the charge
that radial quotas would be imposed under
Title VII. The answer was simple and to
the pomt “Quotas are themselves dlscnmt-.
natory . Id., at 7218,

Despite these clear statements froin the
bill’s leading and most knowledgeable pro-
ponents, the fears of the opponents_[were _|2:2
not put to rest. Senator Robértson reiter-
atéd the view that “discrimination” could
be interpreted by a féderal “bureaucrat” to
require hiring quotas. Id., at T418-7420%
Senators Smathers and: Sparkman, while
conceding that - Title VIl ‘does not 'in.so
many words require the use of hiring que-
tas, repeated the opposition's view that emi-

" Obviéysly, the Court is driven to this illogical
position ‘by the glaring statement, quoted in
text, .of Senators Clark -and case that ™any
. deliberate attempt. to maintain a racial balance
would involve a: violation of title vl
because maintaining such a balance would re-
- quire an-employer to hire or to réfuse to hire on
~the basis of race.” 110 Cong.Rec. 7213 (1964)
. (emphasis added).- Achieving a:eertain racial
Jbalance, however, no. Iess than maintaining
,such a balance, would require an employer to
hire or to refuse to hire on the basis' of race.
Furthér the Court’s own conclusioti that' Title®
VII's legislative history, coupled with the word-’
. ing of § 703(j), evinces a congressional intent to
leave employers free to employ “private, yolun-
* tary, race-conscious affirmative action plans,”
ante, at 2730, is inconsistent with its maintain-
“achieve distinction. . If Congress’ primary pur-
. pose in enacting Tltle VII was to open emp!oy-
) mem opportunities previously ¢losed to Ne-
groes, it would seem to make little dlfference
whether the employer opening those opportunt
'_tles was achieﬂng or maintammg a certain
v raCIal balance in his work force. - “Likewise, if
§ 7030) evinces Congress intent to permit im-
‘position,of race-conscious affirmative action
plans. it would seem to make little difference
whether the plan was adopted to achleve or
mainlam the desired racial balance

3

R I

20. Senator Robertson s observations. prompted

- Senator Humphrey to make the following offer:
*1f the Senator can find in title VH . ...
‘any language which provides that an eniployer

- will have to hire on the basis of percentage or
‘quota related-to color . ! - T will ‘start
eating the pages one after another, because it is
not in there.” 110 Cong Rec. 7420 (1964).
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ployers would be'coerced 40 grant preferen-
tial hiring treatment to minorities by agen-
cies of the Federa! Government.? . Senator
Williams was quick to respond: , |
».-“Those opposed to H.R. 7152 should real-
_ize that to hire a Negro solely because he
..is a Negro is racial discrimination; just as
. much as a ‘white only’ employment poli-
cy. Both forms of discrimination are pro-
- hlblted by title vil of .this bill. -The
- ;language of that title smlply states that.
race is not a qualification .for emp}oy-
., ment. -Some people charge that
" .HR. ?152 favors ‘the Negro, at the ex-
"lpense of the whlte majority. But how
"ean the language of equallty favor one
N race or one rehgxon over another? Equai-
‘ _‘:ty can have only one meaning, and that
‘meamng is’ self-ewdent to reasonable
“meti, Those who say that equahty means
" favoritism do violence t.o eommon sense

“Id., at 8921

_Jzaa _LSenawr Williams coriciuded his remarks by

noting that Title VII's only purpose is “the
ehmmatlon of racial and religious discrimi-
nation in employment." " Ibid#® On May
25, Senator Humphrey again took the floor
to defend the bill against “the ‘well-financed
drive by certain opponents to confuse and
mislead the American people.”  Id., at
11846. ‘Turning once again to the issue of
preferentxal treatment, Senator Humphrey
remained faithful to the \new that he had
repeabedly expressed o e

““The title does mot provide “that any
- ,preferentlal treatment in employment
~shall be given to Negroes or to any other
" persons or groups. It does mot provide
. that any quota systems may . be estab-
.- lished to maintain racial balance in em-

21. ‘Referrtng to the EEOC, Senator Smathers
.argued that Title VII “wpuld make possible the
. creation of a Federal bureaucracy which would,
in the final analysis, cause a man to hire some-
one whom he did not want to hire, not on the
..basis of ability, but op the basis of religion,
.color, or creed ... » 'Id., at 8500, Sena-
tor Sparkman’s comments were to the same
. effect. See n. 23, infra. Several other. oppo—
_nents of Title VII expressed similar views. See
110 Cong.Rec. 9034-9035 (1964) (remarks of
Sens. Stennis and Tower); id., at 9943-9844

- ployment..

_ hibit preferential treatment for any par-

 ticular group,.and any person, whether or

not 8 member of any minority group

would be permitted to file.a complaint of

.. discriminatory  employment pract_iees,."
Id., at 11848 (emphams added)

While the debate in the: Senate raged a
bipartisan coalition under the leadership of
Senators - Dirksen, Mansfield, ' Humphrey,
and_ Kuchel was working with House lead-
ers and representatives of the Johnson ad-
ministration on a number of amendments to
H.R. 7162 designed to enhance its prospects
of passage.  The socalled “Dirksen-Mans-
field” amendment was introduced on May
26 by Senator Dirksen as a substitute for
the entire House-passed bill.  The substl-
tute bill, which ultlmately became law, left
unchanged the’ “basic prohlbltory language
of §§ 703(a) and (d), as well as the remedial
provisions in § 706(3) It added, however,
several ‘provisions’ " defining and clanfymg
the scope of Title VII's substantwe prgmbl-
tions. One of those clarifying amendments,

In.fact, the title would pro-

_Jzus

§ 703(]), was speclflcally directed’ at the

opposmons ‘concerns regarding racial bal- '

ancing and preferential treatment of minor-
jties, providing in pertinent part: “Nothing
contained in {Title VII] shall be interpreted
to requlre any employer A ‘to grant
preferentlal t.reatment to any mdnndual or
to any group- because of the race .
of such individual or group on account ofa
racial lmbalanee in" the ‘employer's “work
force, .42 U.S.C.. § 2000e—2(j), quoted in
full in n. 8;; supra. SRR

", The Court, draws from the language of
§.703(j). primary support. for its conclusion
thiat ‘Title- VII's blanket prohibition ‘on ra-

(remarks of Sens. Long and Ta.imadge), :d at
-10513 (remarks of Sen. Robertson)
. [ o
22 Several other proponems of H R 7152 com-
- mented: briefly on:Title VII, observing that it
.did not authorize the imposition of quotas:to
correct racial imbalance. ' See id., at 9113 {re-
- -marks of Sen. Keating), id., at 9881-9882 (re-
. marks of Sen. Allott); id., at 10520 (remarks of
* Sen. Carlson). id., at 11768 (remarks of Sen.
© McGovern).
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cial discrimination- in.employment does not
prohibit preférential tfeatment of blacks to
correct racial imbalance.” Alleging that op-
ponents of Title VII had argued (1) that the
Act would be interpreted to require employ-
ers with racially imbalanced work forces to
grant preferential treatmeni to minorities
and (2) that “employers with racially imba-
lanced work forces would grant preferential
treatment to racial minorities even if not
required to do'so by the Act,” ante, at 2729,
the Court concludes that § 703(j) is respon-
sive only to the -opponents’ first objection
and that Congress therefore must have'in-
tended to permit voluntary, private discrim-
ination against whltes in order to correct
raclal imbalance.- " * - ¢ - .
Contrary to the thi’t’é 'aiialysis, the lan-
g'uage of § 7030) is preclsely tailored to the
objection voiced time and. again by . Title
Virs opponents Not once dunng the 83
days of debate in the Senate did a speaker,
proponent or opponent, suggest that the bill

" wpuld allow employers voluntarily to prefer

| dass

raclal minorities .over white persons.® In
hght of Title VII's flat_|prohibition on ¢_j,1s-
crimination “against any, mdmdual o

23. ‘The Court cites the rémarks of Senator

" Sparkman in support of - its ‘suggestion that -

-opponents had argued that employers would
. "take it upon themselves to balance their work
* forces by granting preferential treatment to ra-
ctal minorities;~ In fact, Senator Sparkman's
. comments accurately reflected!the opposition’s
. party line.” He argued that while the lan-
* guage of Title VII does not expressly require
“prhposition of racial quotas {(no one; of course,
had ever argued to the contrary), the law.would
. be applied by federal agencies m such a way
“'that “some kind of quota’ systém will be used.”
- Id., at 8619. Senator Sparkman's view is re-
. flected in the following exchange with Senator
Stennis:

“Mr. SPARKMAN, At any rate, when the
Government agent came {o interview:an em-
ployer who had 100 persons in his employ, the
first question'would .be, ‘How ‘many Negroes

;. are you employing? .. Suppose the population

.- of that area was 20 percent Negro.: Immediate-

.. ly the agent, would say;:‘You should have at

- least 20 Negroes . in -your employ, and they

1, should be distributed among your supervisory
personnel and in all the other categories’; and
the agent would insist that that be done imme-
diately.

-89 SUPREME COURT REPORTER
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because of such individual's race,” § 703(a),
42 U.S.C. § 2000e—2(a), such a " ¢ontention
‘would have been, in any évent, too prepos-
terous to warrant response. Indeed, speak-
ers on both sides of the issue; as the legisla-
tive history makes ‘clear, recognized that
Title VIT would tolerate no 'voluntary racial
preference, whether in favor of blacks or
whites. The complaint’ consistently voiced
by the opponérits was that Title VII, partic-
ularly the word “discrimination,” would be
interpreted by federal agencies such as the

EEOC to require the _lcorrection of ‘racial _Jass

imbalance through the g’rantmg of prefer-
enttal treatment to minorities. Verbal as-
surances that Tltle VII would not requn'e—
mdeed would not permzt—preferent:al
treatment of blacks having failed, support—

'ers of H.R. 7152 responded by proposing an
.amendment carefully worded to meet, and

put to rest, ‘the opposition’s charge. Indeed,
unlike §§ 703(a) and (d), which are by t,he_lr
terms directed at entities—e. g., employers,

labor unions—whose actionis are restricted
by Title VII’s prohibitions, the language of
§ 703(j) is specifically directed at entities—
_féderal a_ééncies and courts—charged with

o, .

“Mr. STENN]S .

“The Senator from Alabama has made very
clear his point about employment on the quota
" basis. Wouild not the same basis he apphed to
“promotions?

“Mr, SPARKMAN, Certainly it would. . As ]
have said, when the Federal agents came to
check on the situation in a small business
ifiwhich had 100 employees, and when the agents

-, said to the employer, ‘You must hire 20 Ne-

.- Broes, and some of them must be’ employed in

supervisory capacities,’ and so forth, and so ‘on,

‘the agent would also say, ‘And you must pro-

mote the Negroes, too, in order to distribute

them evenly among the various ranks of your

‘ employees"' id., at B618 (emphasis added).
‘Later in his remarks, Senator Sparkman stat-

" ed: “Certainly the suggestion will be made to a

- small business that may have a smal! Govern-

ment contract’ that if it does not
carry out the suggestion that has been made to
‘the company by an inspector, its Government
" contract will not be renewed.” Ibid. = Except
‘for the size of the bisiness, Senator Sparkman

_ has seen his prophecy fulfilled in this case.
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the responsibility of interpreting Title VII's
provisions.#

. In light of the background and purpose of
§ 703(i); the irony of invoking the section to
justify the result in this case is obvious.
The Court’s frequent references to the *vol-
untary” nature. of Kaiser's racially discrimi-
natory admlssmn quota bear no relatlonshlp
to the facts of. this case. Kalser and the
Steelworkers acted under pressure from an
agency of the Federal Government. the Of-
which
found that, minorities were being “underuti-
wed.'?_. at Kaiser's plants.. See n..2, supra.
That is,. Kaiser's work  force was racially
imbalanced. .. Bowing to that pressure, Kai-
ser instituted an admissions quota prefer-
ring blacks .over -whites, , thus confirming
that the fears of Title VII's opponents were
well founded.. Today, § 703(_]), adopted to
allay those fears, is invoked by. the Court to
uphold lmposmon of a racial quota under

24, ‘Compare’ § 703(a), 42 U.S.C § 20006-2(a)
(“It shall be an unlawful employment practice
_for an employer . .M, with § 703(j), 42
" U.S.C. § 2000e-2(j) (“Nothing contained in this
subchapter shall be interpreted . R

25. i In .support of .its reading of :§ 703(),. the
+ Court -argues that “a prohibition against all
1 voluntary, race-conscious, “affirmative action
~efforts ‘would disserve” the: important policy.
.. expressed in the House Report on H.R. 7152,
that Title VII leave “mahagement prerogatives,
~and_union freedoms . undisturbed to
* the greatest extent possible.” H.R.Rep., pt. 2,
"p.’29, quoted ante, at 2728, * The Court thus
concludes that “Congress did not intend to Hm-
it traditional business freedorh to such a degree
~as to prohibit all voluntary, race-conscmus af-
firmative’ action.”'" Ante, at'2729.
'The sentences in the Housé Report immedi-
, ately” following the stitemient quoted’ by the
Court, however, beli¢ the Court's conclusmn
. “Internal affairs of employers and’ labor orgam-
_“zations must not be mterfered wnt.h excepp ‘to
_ the limited extent that correcnon IS requ;red in
' discrimination practices. lts prfmary tash is to
. make certain that the channels of employment
are open to persons regardless of the:’r race and
_ that jobs in companies or membership in un-

ions are strictly filled on the basis of quallﬁca- .

tion.” H.R.Rep., pt. 2, p. 29 (emphasis added).
Thus, the House Report, mvoked by the Court
. }ls perfectly consistent with the, ;ountless ‘obser-
_ vations elsewhere in Title VII's veluminous leg-
islative history that employers are free to make

the very-circumstances that the sectnon was
intended to. prevent”

_|§80th11 703(3) appatrently calmed the fears 247

of ‘most .of ; the opponents; - after its intro-
duction, complaints’ concerning racial bal-
ance and preferential treatment died down
considerably.? - Proponents of the bill, how-
ever, continued to reassure the opposition
that its concerns were. unfounded. In &
lengthy- defenseé of the entire civil rights
bill, Senator Muskie emphasized'that the
opposition’s {‘torrent .of words . . .
cannot obscure this ba.snc, slmple truth Ev-
ery Amencan citizen has the nght to equal'
treatment—not favored . treatment, , not

complete ,J_;ndwndual -equality—just equal zas

treatment.” . 110 CongRec. 12614 (1964)
With particular reference to Title. VII, Sen-
ator Muskie noted that. the measure “seeks
to afford to all Americans equal opportum-
ty in employment without discrimination.
Not equal pay. Not ‘racial balance. Only
equal opportumty Id’ at 12617" '

empluyment decnsmns wnhout governmental
interference, so long .as those decisions .are
made w.-thout regard to race. The whole pur-

" pose of Title VI1 was to deprive employers of
their “traditional business freedom™ to discrim-
inate on the basis of race. In this case, the
““channels of employment”  at Kaiser were
'hardly "open" to Brian Weber.

26. Some of the opponents stlll were not satis-
. fied. For example, Senator Ervin of North Car-
. ‘olma contmued ‘to. maintain . that Title VI
“‘would. give the Federal Government the power
to g0 into any busmess or industry in the Unit-
ed States, .- . and tetl the operator of that
, buslness whom he had to hire.” . 110 Cong.Rec.
.. 13077 (1964) Senators Russell and Byrd re-
. mained of the view that pressures exerted by
federal agencies would compel employers “‘to
give priority definitely and almost completely,
i most instances, to_the ‘members of the mi-
" ‘nority group.” id, at 13150 (remarks of Sen.
B Russem
27 _ Senator’ Muskié a]so addressed the charge
that federal agericies would equate “‘discrimina-
tion,” as that word is’ used in Title VII, with
- “racial ‘balance™
.- “[S}ome of the oppos:t:on to this title has
. been based upon its alleged vagueness [and] its
.failure to define just what is meant by discrimi-
.. nation . . -1 submit that, on either
count, .the opposition is pot.well taken. Dis-
..crimination . in; this bill means just what it
, means anywhere - distmctlon in treatment
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Senator Saltonstall, Chairman of the Re-
pubhcan Conference of Senators participat-
ing .in- the drafting-of the Dirksen-Mans-
field amendment, spoke at -length on - the
substitute bill. -He advised the Senate that
the Dirksen-Mansfield substitute,” which in=
cluded '§ 703(j), “provides no preferential
treatment for any group of citizens. - In
fact, it specifieally. prohibits such:treat-
ment.” 110 Cong.Rec. 12691 (1964) (empha~
sis added).®® :

2+ _1On June 9, Senator Ervin offered an
amendment that would entlrely delete Title
VI from the bill. “In answer to Senator
Ervin's contention that Title 'VII"*“would
make the members of a particular race spe-
cial favorites of the laws,” id, at 130‘79
Senator Clark retorted:

" “The bill does not make anyone hlgher
than anyone else. It establishes no quo-
“tas. It leaves an employer free to select
" whomever he wnshm to employ.

“All this is subJect to one quahflcatlon,
"and - that qualification, is to state: “In
your activity as an employer - .
. you must not discriminate because of the

. color of a man's skin. ... .. .'. ..

given to different individuais.because of their
race . . . [alnd, as a practical matter, we
all know what constntutes ractal discnrruna-
‘tion.” Id., at 12617. et
Senator Muskie then reviewed ‘the various
" provisions of § 703, concluding that they “pro-
vide a clear and definitive indication of the type
of practice’ which this title seeks to’ elimmate
" Any serious doubts conceming ['l"ltle VIPs] ap-
plication would, it 'seems to me, stem at least
partially from the predisposition of the person
expressing such doubt " llO Cong.Rec. 12618
(1964).

28. The.Court states ‘that congressnonal cdm-
ments regarding § 703(j) “were all to the effect
that employers would not be requ:red to insti.
tute preferential quotas to avoid Title VII fiabil-
ity.” Ante, at 2730 n. 7 (emphasis in original).
,Senator Saltonstall’s statement that Title VII of

,the Dirksen-Mansfield substitute, which con-
" tained § 703(j), “specifically prohibits™ prefer-
ential treatment for any racial group disproves

‘ the Court's observation. - Further, in a major
statement explaining the purpose of the Dirk-
sen-Mansfield substitute amendments, Senator
Humphrey said of § 703(j): “This subsection
does not represent any change in the substance

* of the title. It does state clearly and accurately
“what we have maintainéd all along about ‘the

-/ “That is all this provision does. ! -

~It merely says, ‘When you-deal ‘in in-
: terstate commerce, you must not diserim-
.~inate ‘on the basis of race - R
Id., at 13080. g

‘The Ervin amendment was defeated, and
the’ Senate turned ‘its - attention to an
amendment proposed by Senator Cotton to
limit “application of Title VII to employers
of at’ least 100 employees. Durmg the
course of the Senate’s deliberdtions on the
amendment, Senator Cotton had a revealing
discussion Wwith Senator Curtis, alsé an op-
ponent of Title VII. Both men expressed
dismay that Title VII would prohibit pref-
erential hiring of “members of a minority
race in order to enhanoe their opportumty"

"'“Mr. CURTIS.' Is it not the opinion of

" the Senator that any individuals who pro-
vide jobs for a class of people who have
‘perhaps not had sufficient opportunity
for jobs should be commended rather
than outlawed?

_1“Mr. COTTON, Indeed jt " Id, at )
18086.2 - R

bill's intent “and  meaning.” 110  Cong.Rec.

12723 (1964). | What Senator Humphrey had
- “maintained all along about the bill's intent and
. meaning,” was that it neither required nor per-
* mitted imposition of preferenual quotas to
. eliminate racial imbalances.

29 "The complete exchange between Senators
Cotlon and Curtis, insofar as is’ perunent here,
"'is, as follows: . :
LM, CO'I'I‘ON
“I would éssum'e that. anyone who will ad-
_minister the laws in future years will not dis-
'.'cnmmate between the races, If I were a Ne-
gro, ‘and by dint of education, traming, and
 hard work 1 had amassed enough property as a
_ANegro s0 thal I had a business of my own—and
" there are many of them in this country—and I -
_ felt that, having made a success of it myself, I
" ‘wanted to help people of my own race to step
" up as I had stepped up; 1 think .1 should have
the right to do so. I think 1 should have the
" right to employ Negroes in my own ‘establish-
ment and put out a helpmg hand to them if I so
desired. 1 do not believe that anyone in Wash-
" ington should be’ permitted to come in and say,
““You cannot ‘employ all ‘Negroes. You must
‘have some Poles You must have some Yan-
* kees.' R

>
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Thus, in the only.exchange on the Senate
floor raising the possibility. thatan employ-
er might wish to reserve jobs for, mmorltles
in-order to assist them in overcoming their
employment : disadvantage, . both - speakers
concluded; that Title VII prohibits such, in
the words of the Court, “voluntary, private,
race-conscious efforts to aholish traditional
patterns of racnal Jgeg-regatwn and hier-
archy.” Ante at 2728. Immednately after
thls dlscussmn, hoth, Senator Dlrksen and
Senator. Humphrey took the floor'in defense
of the 25-employee limit cont.amed in the
Dlrksen-Mansfleld substltute bill, and nei-
ther. Senator . dlspubed the oonc}usmns ‘of
Senapors Cotton and Curtis. The Cotton
amendment was defeated. '

“

3

“On June 10, ‘the Senate for the second
tlme in'its ‘history, imposed “cloture on its
Members, The limited debate that followed
centered on proposed amendments to the
Dirksen-Mansfield substitute. - Of some 24
proposed amendments only 5 were adopt.ed

' As the civil rights . bill approached its
fmal vote, several supporters rose to urge
its passage. Senator Muskie ‘adverted
brlefly to the issue of _preferential treat-
ment “It has been said that ‘the bill dis-
cnmmates in favor of_ the Neg'ro at the
expense of the rest of us. It aeeks to do

: “Mr CURT!S

. “The Senator, made reference to t.he fact that
. a rnernber of a minority race might become an
' employer and should have a right to employ
“‘members of his race in order to -give them
~opportanity. - Would not the same thing follow,
that a member of a majority race might wish to
_ employ aimost entirely, or entlrely, members of
’ ammonty race in ‘order to! énhance their oppor-
- tunity? - Arid i§'it not true that undet ttle V1l as
- written, that, would constitute’ qiscﬂnunation”
“Mr. COTTON. . It certainly wauld, if some-
. one’ complamed about it and felt that he Kad
“been deprived of a job.'and that it Hall' been
.given to a member of a minority race because
;:of his-race and not-because of some .other

reason.” Id., at 13086. N
" This colloquy refutes the’ Churt’s statement
““that *[tlhere was no suggestion after the
-+ .adoption of. . § 703(j) that wholly  voluntary,
race-conscious, affirmative action efforts would

i

" “particular minority group.”
1 hemarks of Representative MacGregor, quoted

« . tentions. -more specifically.”
. 15893 (1964). .

nothing, more ;than to lift the Negro from
the status of mequahty to one of equality of
treatment.” 110 Cong.Rec. 14328 (1964)
(emphasis added). -Senator Moas, in a
speech dellvered on the day that the cml
rights bill was’ fmally passed had thls to
say abotit quotas ‘
“The bill does not acoord to any citizen
_‘ advantage or preference—lt does not fix
quotas of employment or school popula-
tion—it does not foroe personal associa-
tion. What it does is to prohlblt public
officials and those who,_ invite the pubhc
. generally to patromze ‘their businesses or
to apply for employment, to utilize the
,_'_toffenswe. humlhatmg, and cruel practice
" of discrimination on the basis of race. . In
- short, the bill does not accord special con-
' suleratlon' it establishes equality.” Id,
' at 14484 (empbasrs added).

Lat.er that day, June 19, the 1esue was put.
to a vote, and the D:rksen—Mansfleld substi-
tute bill was. passed : .

. "' . . ﬂ. H H

The Act's ret.urn engagement in the
House was brlef The House Commlttee on
Rules . reported t.he Senate version without
amendmenta on June 30, 1964 By a vote of
289 to 126, the House adopted H.Res. 789,
thus agreemg to the Senate’s amendments
of H.R. 7152%  Later that.- same day, July

i’ themselves ''constitute A vioiatum of Title
VH." Ante,at 2730 n..7.: - . ¢ "

30. Only three Congressmeri spoke to the issue
of racial quotas during the ‘House's debale on
. the Senate amendments. :Representative Lind:
say stated: “[W]e wish to emphasnze also that
this bill does not require quotas, racial balance,
. -Or any . of the other things that the opponents
. have been saying about it.” *. 110 Cong.Rec.
15876 (1964). Representatwe McCulloch ech-

oed this understanding, ‘temarking that -“[t]he
. hill does not permit the Federal Government [1}

-require an employer. or union to hire or accept
for membership a quota of persons from any
id., at 15893. The

by the Court, ante, at 2730 n. 7, are singularly
_unhelpful. He merely noted that by adding
"§ 703() to Title VII of the House bill, “[t]he
" Senate <. .. spelled out‘[lhe House's) in-
110 - Cong.Rec:
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2 the PreSIdent signed the bill and the Cwnl
nght.s Act of 1964 became Iaw R

B A/

Readmg the language of Tltle VII as the
Court purports to do, “agamst the back-
ground of (its] legislative history L
and the hlstorical ‘context from whlch the
Act arose, * ante, at 2727, one is led i inesca-
pably to the conclusion that Congress fully
understood what it was saying and meant
precisely what it said. 'Opponents of the
civil rights bill did not argue that employers
wotild be permltted under Title VII volun-
tarily to grant preferentlal treatment to
minorities to correct racial 1mbalance ' The
plain lang'uage‘of the statute too clearly
prohibited such racial discrimination to ad-
mit of any doubt. They arg'ued ‘tirelessly,
that Title VII would be mterpreted by fed-
eral agencies and -their agents to’ require
unwilling employers to racially ~baldnce
their work forces by granting preferential
treatment to minorities. Supporters of
H.R. 7152 _u_'esponded equa]ly tlrelessly,
because not’ only does’ it not requlre prefer-
ential treatment of minorities, it -also does
not permit preferential treatment of any
race for any reason. It cannot be doubted
that the proponents ‘of Title V1T anderstood
the ‘meaning of their words, for “[s]eldom
has similar legislation been .debated with
greater consciousness of the need for ‘legis-
lative history,” or with greater care in the
making thereof, to guide the courts in inter-
preting and applying the law.” "Title VII:

Legislative History, at 444 i

‘To put an end to the dlspute supporters
of the civil rights_bill drafted and intro-
duced § 703(j). Speclflcally addressed to
the opposition’s’ charge, § 703(j) simply .en-
joins' federal agencies ‘and courty from in-
terpreting Title VII to require an employer
to. prefer certain racial groups to correct

_ imbalances in his work force. ‘The section

says nothing about.voluntary preferential
treatment. of minorities because such. racial
discrimination is plainly proscribed - by
§§ 703(a) and (d). Indeed, had Congress

'99 SUPREME COURT REPORTER"

443 US. 252
intended to except voluntary, race-conscious
preferential - treatment from’ the  blanket
prohibition ~ of " racial discrimination ~ in
§§ '703(a) and (d), it surely could have draft-
ed language better suited to the task than
§ 703(). It knew how Sectlon 703(1) pro-
vides: 7
*  “Nothing eontamed in {Title' VII] shall
“apply to any business or enterprise on or
near ‘an Indian’ reservation with respect
' to any publicly ' announced employment
practice of such busiriess or enterprise
' under which & preferential treatment is
" given to any mdmdua] because he is an
Indian living on or near a reservation.”
78 Stat. 257, 42 U.8.C. § 2000e—2(i).’

v

.Our task in this case, like any other case
mvolvmg the construction of a statute, is to
give effect to the intent of Congress, To
divine that intent, we tradltlonal]y look

first to the_uvords of the statute and, if _|ass

they‘ are unclear, then to the statute’s legis-
lative hist.ory Finding the desired result
hopelessly foreclosed by these conventional
sources, the Court turns to a third source—-
the “spmt." of the Act. ‘But close examina-
tion of what the Court proffers as the spirit
of the Act reveals it as the spirit animating
the present majority, not the 88th Congress..
For if the spirit of the Act eludes the cold
words of the statute itself, it rings out with
unmistakable clarity in the words of the
e‘iect'éd're'pre'sentatwes ‘who made the Act
law. Tt is equality. Senator Dirksen, I
thlnk captured. that spirit in a speech deliv-
eretl -on the floor of the Benate Just. mo-
ments$ before the bill was passed _
. .“;f ... [Tloday we come, to, grips
; flnally with a bill that.advances the en-
“joyment-of living; but, more than that, it
. advanoes the equahty of Opportumty
.. . “Ido not emphasize the word ‘equality’
standing by itself. It means equality.of
" opportunity in the field of education. - It
_ means equality of opport.umty in the field
of employment. It means equality of .op-
“-portunity in the field of particlpatxon in
“the affairs of government ° -



- . EDMONDS v. COMPAGNIE GENERALE ! TRANSATLANTIQUE
Cite 2599 5.Ct. 2753 (1979)

443 U.S. 256
oo Thatis it o, oo oqpenet
“Equallty nf opport.umty, if. we are go-
; mg to talk about gonscience, is the mass
_.conscience of mankind that speaks in ev-
ery generation, and it will continue to
. speak long. after we are. dead and gone..'f
110 Cong.Rec. 14510 (1964). - g

. There is perhaps no devige mq;'e destruc-
twe 4o the notion of equality-than. the num-
erus clausus —the quota,. Whether, describ-
ed-as “benign discrimination” or “affirma-
tive action,” the racial quota is nonetheless
a creator of . castes, a two-edged sword that
must demean one, in order to; prefer anoth-

y.. In passing . Title ; VII,: Congress out-
la.wed .all racial discrimination, 'j'peognizing
that no dlscnmmatmn based on.race is be-
nign, that.no action. dlsadvant.a,gmg A per-
son. beca,use of his eolor, is afflrmatwe
With. today’s holdmg, the Court introduces

lzss mto »4Title VII a tolerance for.the very,evil

ths,t the Iaw was, 1ntended tq eradlcat.e
without: pfjenng even a clue as to what. the
hmlts on that toleranee may, be .We. are
t.old smply that Kmsers raclally dlscnmx-
natoryj admnssnon ,quota, “falls on, t.he _per-
missible_side of the line” .Ante, at 2730,
By going not merely beyond, but dlrectly
*~ against ' Tltle VLI’B language and ]eglslatwe
history, the Court has sown the wmd La-
ter eourts, wnli faee the 1mposmble task of
reaping - the whu‘lwmd TP
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” TRANSATLANTIQUE v

~ No, 78479, ... . .
Argued March ‘19, ’1979

" Decided Jiune127 }979 : B

*A" longshoteman, ‘who “was' injured
while tnloading cargo contamers and re-
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ceived . stat,utory pompensation .benefits
from stevedore,,sued shipawner to recover
for. alleged negligence, , The United ‘States
Dlstrlct Court for the, Ea.st.ern Dlstnct. of
Vlrglman; entered Judgment agamst. ship-
owner, for a,mount of jury award, subject to
reduction for., longshoremans eeomparatwe
neghgence, and: owner appealed. . The Court
of Appeals for the Fourth Circuﬂ;, 558 F.2d
186, wacated and remanded. . On -rehearing
en bane, 577 F.2d 1158, the Court of Ap—
peals reversed and remanded, and oerhorarx
was granted. The Supreme Court, Mr, Jus:
tice ‘White, held that: 1 Gongress, in en-
acting 1972 améfidments to the Longshore-

men’s and Harbor Workers’ Compensatlon
Act, did not intend to impose a proportion-
ate-fault rule so0 as to change the judicially
created admiralty rule that the shipowner
can be made to pay all the damagés not due
to the longshoreman 3 own negllgenoe, and
(2) where injury to longshoreman was occa-
sioned by combined negligence of shipown-
er, st.evedore and mjured longshoreman, lia-

‘matchéd its proportmn of fault and thus
shlpowner could ‘be made”’to pay all the
damages not due to the mJured Iongshore-
man’s own neghgence o
' Reversed and .remanded ‘

Mr Justloe Blackmun dlssent.ed wnth
an. opmlqn Jin, wh;c‘h Mr. Justice Marshall
and Mr.; Just.lcq $t.evens Jomed
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1 ‘Sl'npping e:=v84(l) AT LA
! Cong‘ress in enactmg 19‘72 amendments
to 'the Longshdremens and Harbor Work-

ers Compensatwn Act, did not intend to

impose 4 proport;onate—fault rule so as {6

change the Judacially created adrmralty rule

that the sh:po\vner can ‘be ‘made to pay all

the damages not. due to the' longshoreman s

own negligence.” Longshoremen 8 and Har-

‘bor Workers’ Compensat.ion Abt, § 1 et seq.

as amended 33 US.CA. § 901 et seq.

2, Shlpping @=284(1)
Where m]ury ‘to ’idngshoreman w]ule
unloadmg cargo cont.amers from ship was



